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COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant filed a motion for mandatory, injunction in the United 
States District Court. The relief sought was an order commanding the 
appellees to favorably move his request for admission to the bar. The 
appellees filed a motion for summary judgment. After full opportunity 
for argument the motion for summary judgment was granted., A motion 
for reconsideration was filed with certain exhibits annexed thereto. The 
motion for reconsideration was denied. Judgment was entered for the 
appellees. Notice of appeal was timely filed and the case is properly here. 


STATUTES INVOLVED 
Title 11, Section 1301. 


Rule 56, Federal Rules of Civil Procedure: 
Summary Judgment 


' %b) For Defending Party. A party against whom 
a claim, counterclaim, or cross-claim is asserted or 
a declaratory judgment is sought may, at any time, 


move with or without supporting affidavits for a summary 
judgme nt in his favor as to all or any part thereof. " 


STATEMENT OF THE CASE 


The appellant, Edwin F. Lark is a practicing attorney in the State 
of West Virginia with offices located at 122 South West Street, Charles 
Town, West Virginia. He now resides in the District of Columbia. He 
graduated from Howard University Law School in 1922 and was admitted 
to practice in West Virginia in March of 1924 while a resident of Welch, 
West Virginia. He was admitted to practice in the Supreme Court of 
Appeals in West Virginia in 1924. He also was admitted to practice in 
the United States District Court for the Northern District of West Virginia 
in 1950. He ig desirous of practicing in the District of Columbia. We 


£ 
hse trace 


believe it would not! be inappropriate at this point to refer to 


he said: 
Inte cach Ife fal. 
"e-omenseiagke some rain must See." 

It so happened that when the appellant was a very young man he was 
convicted and sentenced to the penitentiary for a violation of the Federal 
Criminal Code. This happened in 1926. In May of 1943, after the most 
careful and painstaking investigation, the President of the United States 
pardoned the appellant and with this came the restoration of his civil rights. 
There is no question that the appellant has conducted himself in an 
exemplary manner after the pardon. It is well to point out also at this 


stage that at no time was he disbarred in West Virginia either in the State 
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courts or in the Federal courts. He has enjoyed a very fine reputation 
in the whole of West Virginia. 

Since his conviction in the Federal Court in West Virginia looms 
large in this matter and in fact is the basis for the appellee's unfavorable 


recommendation, it is well to give some attention to this episode in 
appellant's life. We would ask that this Court examine the brief filed on 
behalf of the appellant in No. 14,910 in this Court. We believe this will 

be helpful. In the earlier case appellant had filed a petition in the United 
States District Court for admission. This was opposed by the Committee 
on Admissions and Grievances of District Court and his petition for admis- 
sion was denied by order of District Court on June 24, 1958. | The action was 
taken by that court in general term. No appeal was taken from the denial 
in District Court. Petitioner was representing himself. Petitioner filed 

a motion to vacate and set aside the judgment pursuant to Rule 60(b) of the 
Rules of Civil Procedure. In that proceeding he was represented by 
present counsel. The motion for reconsideration was denied by the Court 
in general term November 13, 1958. An appeal was taken to this Court. 
Briefs were filed by both sides. However, when the matter came on in 
this Court the Chief Judge raised the point that there was no record before 
the Court and there was nothing upon which this Court could determine 
whether or not the action of the District Court was arbitrary or whether 

it was in accordance with law. Accordingly the appellant filed a motion to 
dismiss the appeal. This motion was granted and the motion for mandatory 
injunction was filed in the court below. That, therefore, gives rise to 

the present appeal that comes to this Court. The complaint for mandatory 
injunction set forth that appellant had been convicted in West Virginia in 
the Federal court but the complaint further alleged that he was not guilty 
of the offense and that had he been permitted to take an appeal to the 
United States Court of Appeals for the Fourth Circuit he could have vindi- 
cated himself and established his innocence. He could not appeal due to 
the fact that he was without funds and could not make a deposit for the 
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stenographic transcript of proceedings. Of course without the steno- 
graphic transcript an appeal would have been futile. In the motion for 
reconsideration (A. 24) appellant had set forth a letter from the then 
Assistant Attorney General O. R. Lubring (later a judge in the United 
States District Court). This letter dated May 18, 1926 was written in 
response to a request of the then United States Attorney Elliott Northcott 
(later a judge of the United States Court of Appeals). It is apparent that 
Mr. Northcott, as United States Attorney, was confused and in doubt as 
to whether a litigant could appeal in forma pauperis. In any event at 
Appellant's Appendix 25 we find that Mr. Lark was immediately 
committed to jail and transferred to the United States Penitentiary in 
Atlanta. He was placed in isolation and therefore was unable to perfect 
an appeal within the time allowed. 

It is plain that the refusal of the appellees to recommend his 
admission was due to his conviction in the Federal court. Therefore, 
in our judgment, this appeal must turn on the proposition as to whether 
or not an applicant for admission to the bar of District Court could be 
denied admission when, because of his poverty, he was not able to appeal 
his conviction and also due to the fact that the stenographic reporter had 
destroyed his notes. Of course he could not vindicate himself and estab- 
lish his innocence if the stenographic transcript was not available. 


STATEMENT OF POINTS 


1. The court below was in error in granting a motion for summary 
judgment in that the facts were in dispute. 

2. The action of the appellees in denying appellant's application 
for admission was arbitrary and in violation of his constitutional rights. 

3. The due process clause was violated when the appellees used 
unsworn testimony to appellant's detriment. 


ARGUMENT 


Rule 56 of the Rules of Civil Procedure sets forth that for the defending 
party they may move for summary judgment. However, this is on the 
proposition that the facts are not in dispute. 

In this case the motion for summary judgment filed in this cause 
sets forth that the motion is filed "on the ground that there is no genuine 
issue as to any material fact and that defendants are entitled to a judgment 
as a matter of law."' There was annexed to the motion the affidavit of 
Edmund L. Jones, Esq. Mr. Jones is the Vice Chairman of the Committee 
on Admissions and Grievances of the United States District Court for the 
District of Columbia. The affidavit of Mr. Jones in substance says this: 


"He presided at the meeting of the Committee 
on April 26, 1957, at which meeting the plaintiff 
Edwin F. Lark appeared and testified in respect of 
his application for admission to the Bar of this 
Court. Mr. Lark testified at length concerning his 
conviction in 1925 for using the mails to defraud, 
his parole in 1932, the restoration of his civil rights, 
and his activities since that time." 


Mr. Jones' affidavit further set forth: 


"The grounds of the Committee's action in 
refusing to recommend the admission of the plaintiff 
and thereafter in recommending to the Court that 
his petition for admission be denied, are fully set 
forth in the following documents: (1) the Report of 
the Committee on Admissions and Grievances to this 
Court, dated June 9, 1958, and filed June 18, 1958, 
in Civil Action No. 1288-58, in Re Petition of Edwin 
F. Lark; (2) Opposition to Motion to Vacate and Set 
Aside Judgment, dated October 24, 1958, and filed by 
the Committee on November 14, 1958, in Civil Action 
No. 1288-58." 


By referring to this Report of the Committee on Admissions and 
Grievances filed June 9, 1958 set forth fully in the Appendix now in this 
Court in No. 14,910, In the Matter of Edwin F. Lark, at Pages 6 to 13, 
it will be seen that the denial of admission was based solely on Mr. Lark's 

conviction in the Federal Court in West Virginia. 
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It is well to point out at this time the opinion of the Court which 
sets forth that the appellant did not timely appeal and inferring that he had 
a right to appeal and did not take advantage of this right to appeal. The 
appellant's motion for reconsideration (A. 25 ) set forth that appellant was 
immediately committed to jail and transferred to the United States Peni- 
tentiary in Atlanta within two weeks and the motion sets forth this: 


"Tt must be kept in mind that the plaintiff was 
sentenced immediately after conviction and was denied 
bond, immediately committed to jail and was taken to 
the United States Penitentiary in Atlanta, Georgia 
within two weeks. Therefore, delay upon delay ensued. 
Mr. Lark was not able to advance Mr. Nutter the neces- 
sary funds to make the trip to Atlanta and therefore 
the plaintiff had to rely on the tedious means of 
correspondence and it must not be overlooked that 
in those days in all the Federal Penitentiaries there 
was a rigorous system of censorship. An inmate could 
write 2 letter and before it could be mailed it would 
have to be approved by several prison officials and 
sometimes there would be a delay of perhaps two weeks 
after the letter was written before it would be mailed 
and in many instances after the letter was prepared 
and after a long delay had ensued, the letter would 
be returned to the inmate for correction and he would 
have to omit certain material or write it over again. 
That would result in further delay. Under these cir- 
cumstances it is easy to see how a matter of ninety 
days could pass quickly. In the meantime the plain- 
tiff was proceeding in every way possible to expedite 
his appeal but since he was without funds, he had to 
rely on correspondence rather than personal visits 
by his attorney." 


In view of this, clearly it was not a matter for summary judgment. 


In the case of Tobelman v. Missouri Kansas Pipeline Company, 130 F. 2d 
1016, we find this: 


"Summary judgment may be entered for either 
party if the pleadings, depositions, admissions on 
file and affidavits show there is no genuine issue as 
to any material fact and that the moving party is 
entitled to a judgment as a matter of law, but a sub- 
stantial dispute as to a material fact forecioses 
summary judgment." 


Virtually the same languages was used in Green Bay Auto Distributors 
v. Willys-Overland Motors, 102 F. Supp. 151. In other words it was 
emphasized that if there is no genuine issue of fact the matter) is one for 
summary judgment but if there is a substantial dispute as to a material 
fact, then summary , judgment could not be entered and the plaintiff would 
be entitled to his day in court. 

In McElwain v. Wickwire Spencer Steel Co., 126 F. 2d 210, it 
says this: 


"Where there is a substantial dispute as toa 
material fact, it cannot be said that the only issue | 
is one of ‘aw! for settlement on motion before trial. ") 


We do not have at the moment before us a matter as to summary 
judgment in a refusal to admit to the bar. We do believe, however, that 
United States v. Tuteur, 215 F. 2d 415, has some application, We find 
this in that case: 


In proceedings to cancel respondent's certi- 
ficate of naturalization because of alleged false 
testimony given in naturalization hearing, respondent's 
answer denying that the testimony had been false and | 
that he had deliberately and intentionally made false 
statements attributed to him created a fact issue as 
to intent precluding summary judgment." 


In view of what we have said as to point I, it is our view that the appellees’ 
action is arbitrary. 


There is a well considered opinion in the Third Circuit In the 
Matter of Admission to Practice of Anthony B. Dreier, 258 F. 2d 68, 
decided July 30, 1958. In that case it was pointed out that the applicant 
had been convicted in Luzerne County Pennsylvania upon indictments charg- 
ing bribery, fraudulent conversion and illegal sale of law books to the 
City of Nanticoke.. He was suspendedfrom-practice for a period of one 
year. He was not disciplined by the Supreme Court of Pennsylvania. His 
admission to the bar of the District Court for the Middle District of 
Pennsylvania was moved by a member of that bar and a hearing on the motion 
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was then held by the Chief Judge of the Court. The record disclosed 

that his conduct had been exemplary after the alleged offenses. However, 
the Chief Judge of the Middle District of Pennsylvania, basing the 
decision solely upon his prior difficulty, denied the motion for appellant's 
admission to the bar. An appeal was taken to the Third Circuit. The 
opinion pointed out that there was a rule in the Middle District of 
Pennsylvania providing as follows: 


“Any person of good moral and professional 
character, * * * shall be entitled to admission as 
an attorney and counselor of this Court, if such 
person shall have been previously admitted to prac- 
tice in the Supreme Court of the United States, the 
Circuit Court of Appeals of the Third Circuit or, 
the Supreme Court of Pennsylvania * * *.." 


The Third Circuit opinion, reversing the action of the District Court, 
pointed out: 


"Certainly an erring lawyer who has been, dis- 
ciplined and who having paid the penalty has given 
satisfactory evidence of repentance and has been 
rehabilitated and restored to his place at the bar 
by the court which knows him best ought not to have 
what amounts to an order of permanent disbarment en- 
tered against him by a federal court solely on the 
basis of an earlier criminal record and without regard 
to his subsequent rehabilitation and present good 
character. |See Schware v. Board of Bar Examiners, 
353 U.S. 232. We think, therefore, that the district 
court should reconsider the appellant's application 
for admission and grant it unless the court finds 
it to be a fact that the appellant is not presently 
of good moral or professional character." 


In Application of Levy, CCA 5, 214 F. 24 33 1, the opinion pointed 
out that Levy filed application for admission to the bar of the United States 
District Court for the Southern District of Texas. After an informal 
investigation and upon vote of the entire Committee, an adverse recom- 


mendation was filed with the Court. Objections to this report were made 


and the adverse recommendation in the report was upheld by District Court. 


The hearing in District Court recited the fact that the applicant was quizzed 
as to his political affiliations, his liberal views, his fraternal, religious 
and political connections. When he was asked whether he believed in God 
he answered: ‘I believe that there is a Supreme Being, but I wouldn't 
venture to say what the nature of that Supreme Being is". It) was pointed 
out that he had done some work on behalf of the defendants in the Rosen- 
berg case. The Court of Appeals' opinion in upholding the lower court 

said this: 


"He (applicant) concedes that he has no constitutional 
right to practice law, that that is a matter of privilege. This 
principle of law is so well established that it does not require 
discussion. See 7C.J.S., Attorney and Client, Section 4, 
page 708. It is interesting to note that recently the Circuit 
Court of Appeals for the District of Columbia has ruled that the 
refusal of the District Court to grant such an application. is 

an administrative function and it is not appealable. Brooks 

v. Laws, 92 U.S. App. D.C. 367." 


And the Court of Appeals' opinion said further in the Levy case: 


"The District Judges in this instance did not permanently 
close the doors of the court to the admission of Appellant, but 
expressly reserved to him the right within twelve months 
thereafter, to renew his application. The record evidences the 
apparent purpose upon the part of the District Judges to deal 
fairly with the applicant. All presumptions of regularity must 
be entertained by this Court concerning the report of|the Bar 
Committee and the order of the Judges. Applicant was expressly 
offered the privilege of making a record upon which he could 
appeal, but declined to do so." 


The applicant in that case applied to the Supreme Court of the United 
States for a writ of certiorari. The petition for writ of certiorari was 
granted and it is significant to note that in 348 U.S. 978; 75 5. Ct. 569, 
we find this brief memorandum: 


"April 4, 1955. PER CURIAM. The record in 
this case discloses no sufficient grounds for the failure 
and refusal of the District Court to grant petitioner's 
application for admission to the bar of that Court. The 
judgment of the Court of Appeals is accordingly reversed 
with direction to remand the cause to the District Court 
for appropriate action in accordance with this order." 
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And in that memorandum the Supreme Court of the United States referred 
to 214 F. 2d 331. 


The due process clause was violated when the appellees used unsworn 
testimony to appellant's detriment and utilized evidence of a secret in- 
former in this matter. 

In the motion for mandatory injunction (A. 4 ) at Paragraph 8, 
we find this: 


"Plaintiff says further in recommending against 
his admission the Committee has used unsworn testimony 
with unnamed accusers who have not come forward to 
confront the plaintiff to permit the plaintiff to cross 
examine them. In this complaint plaintiff asks the 
Court that'in the hearing he is seeking that the unnamed 
accusers be identified and subject themselves to cross 
examination at the hands of the plaintiff and with that done 
plaintiff is satisfied he can show that the adverse reports . 
made by them are without foundation and violate due process 
of law.” 


In the Appellant's Appendix at Page 12 in 14, 910 now in this Court 
the appellees say this: 


‘tt will be noted that Mr. Lark in his application 
states that to prevent him from appealing the court 
reporter destroyed the records of the proceedings, and 
told the NAACP attorney, T. G. Nutter, that it was 
accidentally done. In connection with this allegation, 

Mr. Homer W. Hanna, Clerk of the United States District 
Court for the Southern District of West Virginia, reported 
to Miss Marjorie Merritt, Director of the National Con- 
ference of Bar Examiners: 


‘As to the last paragraph of your letter referring 
to Mr. T. G. Nutter, of Charleston, West Virginia, who 
at that time was West Virginia attorney for the NAACP, 
and still Holds that position. He is an outstanding attorney. 
I talked with Mr. Nutter personally. He remembers Mr. 
Lark and remembers trying to assist him at the time of 
his trial and sentence, and recalls his receiving an uncon- 
ditional pardon. As to what he did in Washington or how he 
is doing as a practicing attorney in Charles Town, West 
Virginia, he does not know, but he says he definitely has no 
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recollection whatever of any statements ever being made 
regarding a court reporter destroying the records of the 
proceedings, nor does he have any record of anyone 
ever asking for a transcript of the proceedings. ' 


In this connection we call attention to the case in the Arizona 
Supreme Court, In Re Burke, 28 LW 2550, where the following is stated: 


‘Where an applicant has borne the burden of 
producing good-character evidence, he may not be ex- 
cluded from the practice of law unless that evidence 
is refuted by competent evidence of characer defects. 
The particular grounds upon which the Arizona Committee 
on Examinations and Admissions has withheld its recom- 
mendation have never been revealed to the applicant. 
The Committee attempts to justify its position in this 
respect on the ground that certain information that 
allegedly impugns the applicant's character has been 
given in the strictest confidence and cannot be revealed. " 


In this opinion the following was. set forth: 


"This information was received by the Committee 
through the agency of the National Conference of Bar 
Examiners, an efficient organization which conducts 
nation-wide investigations of the character and back- 
ground of applicants for bar membership in almost 
every state. * * * As in all such cases, the Committee 
gave its promise that none of the information con- 
tained therein would -- without the informant's 
consent -- be disclosed to the applicant. It is on 
the basis of this secret information that the committee 
seeks to exclude (applicant) from the practice of law. ') 


And then the opinion set forth this: 


‘We shall not compel the Committee to abuse 
its trust and reveal its sources. This would not 
only sanction’a breach of trust, but would dry up its 
sources and destroy its future effectiveness. However, 
we cannot allow information of this nature to be used 
by the Committee for the purpose of denying a man due 
process in so vital a matter as the right to practice 
his chosen profession. To do so would be to open the 
door to the most noxious type of character assassination 
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and guilt by innuendo. Hf respectable persons have 
derogatory information or bona fide charges to level 
against an applicant, they should not hesitate to come 
out into the open and speak the truth. If they insist 
on hiding behind a cloak of secrecy, then their evidence 
cannot be used to impeach the character of a man whose 
only apparent fault has been to acquire a few devious 

- secret enemies. " 


CONCLUSION 


Based on all of the above, we say that the action of the court 
below was error and should be reversed and that the appellant is 
entitled to a hearing in the court below to support his allegations as to 
the denial of his constitutional rights. 

Respectfully submitted, 


JAMES J. LAUGHLIN 
National Press Building 
Washington 4, D. C., 


Attorney for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
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EDWIN F. LARK, 
Appellant, 
Vv. 


VERNON E. WEST, CHAIRMAN 
COMMITTEE ON ADMISSIONS AND 
GRIEVANCES, ET AL., 
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[Filed November 3, 1959} 
IN THE UNITED STATES DISTRICT COURT: 
FOR THE DISTRICT OF COLUMBIA 


EDWIN F. LARK 
1033 Park Road, N. W. 
Washington, D. C., 

Plaintiff 


¥. : Civil Action No. 


VERNON E. WEST, CHAIRMAN 
EDMUND L. JONES, VICE CHAIRMAN : 
FRANCIS W. HILL : 
MILTON W. KING : 
ROGER ROBB : 
ELIZABETH M. COX : 
CHARLES B. MURRAY : 
JOHN E. POWELL g 
WILLIAM B. BRYANT 

Committee on Admissions and 

Grievances 

U. S. Court House 
Washington, D. C., 


Defendants : 


COMPLAINT FOR MANDATORY INJUNCTION 

The complaint of Edwin F. Lark shows unto the Court the following: 

1. He isa citizen of the United States and a resident of the District 
of Columbia. 

2. The defendants Vernon E. West, Chairman, Edmund L. Jones, 
Vice Chairman, Francis W. Hill, Milton W. King, Roger Robb, Elizabeth 
M. Cox, Charles B. Murray, John E. Powell and William B. Bryant are 
members of the Committee on Admissions and Grievances of the United 
States District Court for the District of Columbia and the said Committee 
on Admissions and Grievances is a body created by the United States District 
Court for the District of Columbia with the power to recommend for and 
against admissions to the Bar of the United States District Court for the 
District of Columbia and to perform other functions delegated to this body 
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having to do with the practice of law by members of the Bar 


United States District Court for the District of Columbia. 


3. Plaintiff is a practicing attorney in the State of We 
and was graduated from Howard University Law School in 19 


admitted to practice in the State Courts of the State of West 
1924; he was also admitted to practice in the State Court of 
West Virginia in November 1924 and was admitted to practi 


for the 


st Virginia 
22 and 

Virginia in 
Appeals in 


ce.in the 


United States District Court for the Northern District of West Virginia 


in 1950 and is a member in good standing in the Bars referr 


ed to. 


4. Plaintiff has applied for admission to practice in the United 
States District Court for the District of Columbia and the defendant has 


denied him the right to practice and the denial was ae 


and without regard to due process. of law as will be set for 
ing paragraphs. 


5. Plaintiff says when he was engaged in the practice 


, capricious 
in the succeed- 


of law in 


Welch, West Virginia that he was involved in a matter resulting in his 


conviction and sentenced to the penitentiary on September 2 
violation of the U. S.. Code, more specifically using the ma 


6, 1926 for 
ils in a.scheme 


to defraud. After plaintiff had served his sentence he was granted a pardon 


by the President of the United States and all his civil rights 
It is well to point out that after he served his term of impri 
disciplinary action of any kind was taken against him by the 
body of the Bars in question. 


were restored. 
sonment no 
supervisory 


6. Plaintiff in season and out of season has contended that he was 
not guilty of the offense for which he was charged and that it was his — 
endeavor to take an appeal to the United States Court of Appeals for the 


Fourth Circuit and had he been able to do so he is confident 


that he could 


have thoroughly vindicated himself and established his innocence. At the 


time sentence was imposed, plaintiff was without funds and 
immediately make a deposit for the stenographic transcript 


could not 
involved. 
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He did make inquiry of various persons and found that there was a provision 
under the U. S. Code which permitted him to appeal in forma pauperis. 
However, it was then ascertained that the stenographic notes had been 
destroyed and therefore it made it impossible for him to prepare a sufficient 
record to present the matter properly for appellate review. 5 


1. Plaintiff has conducted himself properly and desires to establish 
himself in the practice of law in the District of Columbia. In this complaint 
plaintiff desires to establish animus and bad feeling on the part of the defendant 
in this case and asks that the Court accord him a hearing to the end that he 
can establish that the stenographic notes had been destroyed and that if the 
stenographic notes were available he could have established his innocence 
of the offense with which he was charged. Of course if he was innocent of 
the offense for which ‘he was charged and could have established that by 
appellate review, he would without question be entitled to admission to the 
Bar of this Court. : 

8. Plaintiff says further in recommending against his admission the 
Committee had used unsworn testimony with unnamed accusers who have not 
come forward to confront the plaintiff to permit the plaintiff to cross examine 
them. In this complaint plaintiff asks the Court that in the hearing he is 
seeking that the unnamed accusers be identified and subject themselves to 
cross examination at the hands of the plaintiff and with that done plaintiff 
is satisfied he can show that the adverse reports made by them are without 
foundation and violate due process of law. 

9. Plaintiff says unto the Court that he has reac filed in this Court 
a petition for admission to the Bar, Civil Action No. 1288-58, and this was 
denied and an appeal taken to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit, No. 14,910, but after oral argument and at the 
suggestion of the Chief Judge of the United States Court of Appeals for the 
District of Columbia Circuit, he agreed that his complaint be dismissed 
with the right to maintain proper proceedings in this Court and therefore 
plaintiff is filing this complaint for mandatory injunction. 
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WHEREFORE, the premises considered, plaintiff prays: 
1.. That process issue from this Court directed to the defendant 
Committee on Admissions and Grievances commanding this defendant to 
answer this suit; 
2. That the matter be set down for oral hearing with testimony to 
be taken in open. court in order that the plaintiff can establish the allegations 
contained in his complaint; 
3.. That mandatory injunction issue from this Court directed to the 
defendant requiring the defendant.to report favorably on plaintiff's applica-. 
tion for admission to the Bar; 
4. And that the Court in the order direct that the plaintiff be admitted 
to the Bar of this Court. 


/s/ Edwin F. Lark 
Edwin F. Lark 


District of Columbia, ss: 
Edwin F. Lark, being first duly sworn on oath as required by law, deposes 

and says that he has read the above complaint by him subscribed, and states 

that the matters.alleged therein are true to the best of his knowledge and be- 

lief. 


/s/ Eawin F. Lark 
Edwin F. Lark 


Subscribed and sworn to before me this day of October, 1959. 


Notary Public 
District of Columbia 


/s/ James J. Laughlin 
James J. Laughlin 


National Press Building — 
Washington, D. C. 
Counsel for Plaintiff 


[Filed November 24, 1959] 


IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


EDWIN F. LARK, 
Plaintiff i 
v. Civil Action No. 3092-59 
VERNON E. WEST, et al., 
Defendants 


MOTION FOR SUMMARY JUDGMENT 


"ION FOR SUMMARY JUDGMENT — 

The defendants move the Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules of Civil 

Procedure, a summary judgment in defendants’ favor dismissing the action, 
on the ground that there is no genuine issue as to any material fact and 
that defendants are entitled to a judgment as a matter of law; and 

2. That defendants' time to answer or otherwise move with respect 
to the complaint under Rule 12 of the Federal Rules of Civil Procedure be 
extended until ten days after the disposition of this motion. 

This motion is based upon the pleadings on file in this action, the 
affidavit of Edmund L. Jones, filed herewith as Exhibit A, and the pleadings 
and papers on file in Civil Action No. 1288-58, in the United States District 
Court for the District of Columbia, In Re Petition of Edwin F- Lark. 

| /s/ Roger Robb 


Roger Robb 
Attorney for Defendants 
1100 Tower Building 
Washington 5, D. C. 


x * * * * * *€ * * 


ee 
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. AFFIDAVIT OF EDMUND L. JONES 
DISTRICT OF COLUMBIA, ‘ss: 

EDMUND L. JONES, being first.duly sworn, deposes and says 
that he is one of the defendants hereinand is the Vice Chairman of the Com- 
mittee on Admissions and Grievances of the United States District Court 
for the District of Columbia; and that as Vice Chairman, he presided at 
the meeting of the Committee on April 26, 1957, at which meeting the 
plaintiff Edwin F. Lark appeared and testified in respect of his application 
for admission to the Bar of this Court. Mr. Lark testified at length concern- 
ing his conviction in 1925 for using the mails to defraud, his parole in 1932, 
the restoration of his civil rights, and his activities since that time. After 
a full hearing, Mr. Lark was advised that his application and testimony 
would be carefully considered by the Committee and that he would be 
informed in due time of the Committee's decision. Action in\the matter 
was passed until the next regular meeting of the Committee. At such next 
regular meeting on May 24, 1957, at which the affiant presided, Mr. Lark's 
application was further considered and it was voted unanimously not to 
recommend his admission. 

The grounds of the Committee's action in refusing to recommend 
the admission of the plaintiff, and thereafter in recommending to the Court 
that his petition for admission be denied, are fully set forth in the following 
documents: (1) the Report of the Committee on Admissions and Grievances 
to this Court, dated June 9, 1958, and filed June 18, 1958, in Civil Action 
No. 1288-58, in Re Petition of Edwin F. Lark; (2) Opposition to Motion to 
Vacate and Set Aside Judgment, dated October 24, 1958, and filed by the 
Committee on November 14, 1958, in Civil Action-No. 1288-58. As shown 
by these documents, the Committee's judgment was in no way predicated 


upon “unsworn testimony with unnamed accusers". The grounds of the 
Committee's action were fully made known to the.plaintiff. Nor has the Com- 
mittee ever had any "animus and bad feeling" towards. the plaintiff. 
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/s/ Edmund L. Jones 
Edmund L. Jones 


Subscribed and sworn to before me this 23rd day of November, 


/s/ Carmel M. Motta 
Notary Public, D. C. 


My commission expires March 1, 1961. 
[S E A L} 


EE 


POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR SUMMARY JUDG- 
MENT 


ee 


The plaintiff seeks a mandatory injunction requiring the defen- 
dants to recommend his admission to the Bar. In other words, he asks 
this Court to direct the defendants to exercise their judgment in his favor, 
upon the ground that their refusal to recommend his admission is an abuse 
of discretion. It is plain, however, that the defendants have not abused 
their discretion. 

The question of whether or not to recommend plaintiff's admis- 
sion was, of course, within the sound discretion of the Committee. See 
Carver v. Clephane, 78 U.S. App. D.C. 91, 137 F. 2d 685; Brooks v. Laws, 
92 U.S. App. D.C. 367, 208 F. 2d 18. : 

The incontrovertible fact is that plaintiff was tried and con- 
victed of using the mails to defraud, was sentenced to a term of twelve 
years in the penitentiary, and served approximately six and a half years, 
until he was paroled. The substance of his offense was that he conspired with 


others in the organization of a fraternal society whose members were supposed 
to enjoy certain insurance benefits, that he induced poor and illiterate people 
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who were sick to become paying members of this organization on the repre- 
sentation that they could immediately claim insurance benefits, while, in 
fact, such was not the case. The indictment on which the plaintiff was con- 
victed alleged that, by this fraudulent. scheme, the defendants obtained in 
excess of $20,000. The report of the Committee on Admissions and Grie- 
vances, on the basis of which this Court denied the plaintiff's application 
for admission, concluded that 

The allegations of the indictment, which the 

jury found to be true, show that Mr. Lark was guilty of a 

mean and contemptible fraud. He imposed upon people who 

were poor and ill, inducing them to part with their money 

by false representations that in return they would receive 

insurance benefits. The Committee does not believe that a 

man who would knowingly take part in such an undertaking 

could ever be fit for membership in the Bar of this Court. 

This Court may, of course, take judicial notice of this report and the other 
papers on file in Civil Action No. 1288-58, In Re Petition of Edwin F. Lark. 
_ Booth v. Fletcher, 69 App. D.C. 351, 101 F. 2d 676. 

It is difficult to understand plaintiff's contention that in view of 
this record the Committee must, as a matter of law, recommend his ad- 
mission to the Bar.. While it is true that the plaintiff claims he was in fact 
innocent and a mere dupe of his co-defendants, this assertion is no more 
than an unsupported assertion by an interested party. Moreover, what 
evidence there is -- the indictment, the conviction, the length of plaintiff's 
sentence as compared with those of his co-defendants -- indicates rather 
that he was the principal wrongdoer; and this was the view of the Committee 
when it declined to recommend the plaintiff. 
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The record shows without contradiction that the plaintiff made 
no application for a transcript of the testimony at his criminal trial, within 
the time provided by law, or within the time for taking an appeal, nor was 
the stenographer requested to keep his notes. Accordingly, the notes were 
destroyed, as a matter of routine. Moreover, the plaintiff did not appeal 
his conviction. Even if a transcript of the testimony were now available, 
however, it could not not outweigh or erase the verdict and final judgment 
entered against the plaintiff in the criminal case. 

To paraphrase the language of the Court of Appeals in Carver 
v. Clephane, there is nothing in the record which should incline this Court 
to interfere with the judgment of the Committee. 

| Respectfully submitted, 
/s/ Roger Robb 


Roger Robb Te 
Attorney for Defendants 
1100 Tower Building, Washington 5, D.C. 


a 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


TION TO Mees Se eee 


Now comes the plaintiff and opposes the motion for summary 
judgment and calls attention to affidavit of plaintiff annexed hereto and 
made a part hereof. 

Plaintiff says, therefore, in view of this affidavit and the facts 
and circumstances of this case that a genuine issue of fact is presented 
calling for hearing in this Court with testimony taken. 

Plaintiff asks, therefore, that the motion be denied. 


/s/ James J. Laughlin 
National Press Building 
Counsel for Plaintiff 


* * * * * *&* * * * 
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AFFIDAVIT OF EDWIN F. LARK 

EDWIN F. LARK, being first duly sworn on oath as required by 
law, deposes and says that he is the plaintiff herein and that he has read the 
affidavit of Edmund L. Jones and makes answer as follows: 

1. That he was denied due process of law because with respect 
to his conviction he not only has received a pardon with regard to that 
offense but that due to the fact that the stenographic notes of the trial 
were destroyed he was unable, in keeping with due process of law, to prosecute 
his appeal to the appellate court. 

2. Your affiant was denied due process of law because the report 
of the investigating organization in Denver was made available to the Committee 
on Admissions and Grievances and it contains matters which must be of a 
prejudicial nature with respect to this offense and affiant had no opportunity 
to cross examine the statements contained therein. Affiant says, therefore, 
that when a judgment denying admission is predicated upon material which 
is not made available to the applicant so that he can meet any derogatory 
information that is contained therein, he is denied due process. 

3. Affiant says that he had filed a complaint or a| petition for 
admission in this Court, Civil Action No. 1288-58, and in this action he 
sought to compel the Committee to admit him. However after this Court in 
general term denied his admission and being without counsel, he did not 
appeal within the time limit. However, after he engaged counsel he filed 
a motion to vacate and set aside the judgment and based his action on Rule 
60(b) of the Federal Rules of Civil Procedure.. There was attached to the 
motion to vacate and set aside certain documentary evidence. This motion 
was denied by this Court in general term. An appeal was taken within the 
time allowed for the taking of an appeal and briefs were filed| in the United 
States Court of Appeals for the District of Columbia Circuit.| That case came 
to the Court of Appeals in Number 14,910, In the Matter of Edwin F. Lark, 
appellant. However, at argument the Chief Judge of the United States Court 
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of Appeals for the District of Columbia Circuit raised the point that this 

was not the proper method of procedure and it was suggested that counsel 
file a motion for mandatory injunction so that a proper record could be made 
in the court below for transmission to this court if the necessity arose 
through adverse action in the District Court. Accordingly this complaint 

for mandatory injunction was filed. 

4. I should be pointed out that plaintiff desires to emphasize 
that he was innocent of the charges for which he was convicted in West 
Virginia and if he could have appealed he could have vindicated his position 
but he could not appeal without the stenographic transcript and testimony 
will show that it was impossible to obtain a stenographic transcript inas- 
much as the reporter's notes were destroyed. Affiant also desires to 
point out that no disciplinary action was taken in the courts of West Virginia 
and that he is now 2 member in good standing in the Federal Court in West 
Virginia as well as in the State Courts of West Virginia. 

5. In conclusion plaintiff desires to point out that Mr. Jones, 
the Acting Chairman, who made the affidavit filed by the defendants in this 
case, is not conversant with the facts and circumstances resulting in the 
conviction of your plaintiff in West Virginia and that he has no personal 
knowledge of the situation, and that the action of the Committee in refusing 
to admit him was arbitrary and capricious and if the plaintiff is accorded 
a hearing which he is seeking he can establish his contentions. 


| /s/ Edwin F. Lark 
| —“EDWIN F. LARK _ 


Subscribed and sworn to before me 
this 15th day of December, 1959. 


ist Nay colbhibia 


a 


[Filed March 2, 1960] 


ORDER 


Upon consideration of the motion for summary judgment by 
defendants, the points and authorities and affidavit in support thereof, 
and the points and authorities and affidavit in opposition thereto, and the 
pleadings herein, and the pleadings and papers on file in Civil Action No. 
1288-58, In Re Petition of Edwin F. Lark, in the United States District 
Court for the District of Columbia, and after oral argument of counsel for 
both parties, and it appearing to the Court that there is no genuine issue 
as to any material fact and that defendants are entitled to judgment asa 
matter of law, it is this day of March, 1960, 

ORDERED, that the motion for summary judgment by defen- 
dants be and it is hereby granted, and it is further, 

ORDERED, that judgment for the defendants be and it is hereby 


entered. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDWIN F. LARK, ) 
Plaintiff 

vs. ) Civil Action No. 3092-59 
VERNON E. WEST, CHAIRMAN, et al. , 
Defendants ) 

This case comes before the Court upon a motion for summary judg- 


ment based upon the’ pleadings on file in this action, and the affidavits and 


pleadings on file in this action, and the affidavits and pleadings on file in 
Civil Action No. 1288-58 of this Court, In re Petition of Edwin F. Lark. 

The Court has heard oral argument and has reviewed all of the 
pleadings, exhibits and affidavits constituting the Court Files in Civil 
Actions No. 1288-58 and No. 3092-59. 

The Plaintiff, Edwin F. Lark, fileda complaint for a mandatory 
injunction, praying as follows: that the Defendants, as the Committee on 
Admissions and Grievances of the United States District Court for the 
District of Columbia, show cause why a mandatory injunction should not 
issue from this Court requiring Defendants to report favorably on Plaintiff's 
application for admission to the Bar of the United States District Court 
for the District of Columbia; that the matter be set down for oral hearing 
with testimony in open court in order that the Plaintiff could establish the 
allegations contained in his complaint; and that this Court issue an order 
directing that the Plaintiff be admitted to the Bar of this Court. 

The Defendants subsequently filed a motion for summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure, Title 28, United 
States Code, on the ground that there is no genuine issue as to any material 
fact and therefore they are entitled to judgment as a matter of law. 
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The facts in the case are substantially as recited below. . Plaintiff, 
Edwin F. Lark, is a practicing attorney in the State of West Virginia; 
graduated from Howard University Law School in 1922; was admitted to 
practice in the State Court of Appeals in West Virginia in November 1924, 
and was admitted to the United States District Court for the Northern District 
of West Virginia in 1950. He is now a.member in good standing in the juris- 
dictions referred to. Soe 

. Plaintiff made formal application.to be admitted to the bar of this 

Court on October 11, 1956, and on May 27, 1957, the Committee on Admis- 
sions and Grievances notified Plaintiff of the denial of his application. 

Plaintiff alleges that the Defendants’ denial of admission was 
arbitrary, capricious, and without regard to due process of law. The 
record in Civil Action No. 1288-58 indicates that the plaintiff was involved 
in a matter while residing in Welch, West Virginia, in 1925, which resulted 
in his conviction for using the mails to defraud. He was sentenced on 
September 26, 1925, to twelve years in the penitentiary, was oled in 
April, 1932, finally discharged on. October 24, 1933, and pardoned on May 
5, 1943 by President Roosevelt. 

Plaintiff protests his innocence in the matter for which he was 
convicted and claims that he was prevented from taking an appeal in his 
case because of the "destruction of the stenographic record, which made 
it impossible for him to prepare a sufficient record to present the matter 
properly for appellate review." Plaintiff has, by exhibits, verified the fact 
that in 1926 he had a Mr. Nutter of Charleston, West Virginia; inquire as 
to whether a record was in existence for a possible appeal. A letter from 
U. S. District Judge G. W. McClintic, who presided at plaintiff's trial, 
to Mr. Nutter states as follows: 


"Tam informed by Mr. Scott, who reported this 
case, that when no application was made for a transcript 
of the testimony within the time provided by law, and no 
request was made of him to keep the notes, he destroyed 
the same, according to his system, and that therefore he 
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can make no record. He tells me that he asked counsel 
who tried the case at Huntington, whether they wanted 
copies of the record, and they told him 'no, that the 
matter was ended.' Under these circumstances, Iknow 
of nothing that can be done by way of getting a record in 
this case." 


In a petition filed May 20, 1958, Plaintiff made application for admis- 
sion to practice law in the District of Columbia even though the Defendant 
Committee had seen fit to deny his admission. The Court, in an order filed 
June 2, 1958, denied the petition after consideration of the matter in 
Executive Session. Thereafter, on October 10, 1958, Plaintiff filed a 
motion to vacate and set aside judgment under Rule 60(b) of the Federal 
Rules of Civil Procedure, Title 28, United States Code. The Court, in 
an order entered November 13, 1958, after review in Executive Session, 
denied the motion. 

The Plaintiff then filed notice of appeal on December 9, 1958. How- 
ever, the matter on'appeal (Circuit Court of Appeals, District of Columbia, 
No. 14,910, September Term, 1958) was dismissed on October 29, 1959, 


upon the Plaintiff's motion to dismiss. 1 
It should be noted at the outset of the discussion of this case that 
the Court, when entertaining a motion for summary judgment, in determin- 


ing whether there is genuine issue of material fact, may take judicial 
notice of its own records and of other cases, including the same subject 
matter or questions of a related nature between the same parties. Fletcher 
v. Evening Star Newspaper Co., 77 U. S. App. D. C. 99, 133 F. 2d 395, 
cert. den. 319 U. S. 755, reh. den. 319 U. S. 785; see also Booth v. 
Fletcher, 69 U. S. App. D. C. 351, 101 F. 24676. The Court, therefore, 
takes judicial notice of all papers on file in Civil Action No. 1288-58, In 

re Petition of Edwin F. Lark. 


— 

Plaintiff in his complaint in Civil Action 3092-59 referred to the fact that 
when the matter (Civil Action No. 1288-58) was before the Court of Appeals 
"|... after oral argument and at the suggestion of the Chief Judge. ... he 
agreed that his complaint be dismissed with the right to maintain proper 
proceedings in this Court My 
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With reference to the Plaintiff's motion to vacate in Civil Action 
No. 1288-58, it is noted therein, as was also brought out in the affidavit 
in opposition to the motion before the Court, that the fact was stressed 
that the Plaintiff is stated to be a member in good standing of the bars 
of the State of West Virginia and the United States District Court for the 
Northern District of West Virginia, and is still entitled to practice before 
those courts. However, as recognized by the court in the case of Applica- 
tion of Wasserman (9th Circ. ), 240 F. 2d 213, with respect to comity for 
admission of applicants, the separate United States District Courts are 
separate tribunals and are governed by their own rules and they may 
require, among other things, independent examinations into character 
and fitness. This Court requires such examinations. Pursuant to the 
provisions of section 1301, Title 11, District of Columbia Code, this 
Court has the power and authority to make such rules as it deems proper 
respecting admission of persons to its bar. It has, in fact, been deter- 
mined that this Court may establish and maintain its standards of fitness 
for membership within very wide limits. Carver v. Clephane, 78 U.S. 
App. D. C. 91, 137 F. 2d 685. Rule 93, dealing with admissions, adopted 
by the Court in Executive Session, October 9, 1952, as amended, provides 
in part: 


"(e) Any applicant who has practiced law for 
five years after having been admitted to the bar of 
a court of general jurisdiction in any state or 
territory may, upon proof of good moral character, 
be admitted without examination. 


* * * * *& *€* * &€& £€ & KE * 


"(g) No applicant shall be admitted until the | 
said Committee [on Admissions and Grievances to be 
appointed by the Court] shall have caused an exhaus- | 
tive examination to be made either by the Committee 
or by an appropriate agency as to his character and 
a favorable report made thereon. " 
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i was held in this jurisdiction at an early date that where evidence 
sustained a finding that the applicant for admission was lacking in good 
moral character, a denial of an application was justified. Carver v. 
Clephane, supra. The rule in the Carver case was upheld in the later 
case of Brooks v. Laws, 92 U. S. App. D. C. 367, 208 F. 2d 18, where 
it was held that the matter was squarely within the discretion of the 
district court as to whether an applicant was qualified for admission. 

It would appear, therefore, that inasmuch as the action of the 
court is a discretionary one, that an inquiry will not be made into con- 
siderations which impel the action of the bar and of the court, except to 
see if there has been a fair investigation of the facts or an unjust depriva- 
tion of a right that is, an inquiry may be made into the circumstances of 
the denial to that extent. However, with respect to the possible unjust 
deprivation of a right, an applicant does not have a “right”, as such, to 
be admitted to the bar of this Court. The court in the Brooks case went 
on to clarify this point, where it said: 


"The expression ‘A claim of a present right to 

admission to the bar’ means something more than a 

mere application under the rules of court. There 

is no inherent right to practice law. The right arises 
after qualifications under the rules has been established. *' 


There appears in the instant case to have been a fair investigation 
of the facts and a careful consideration thereof. The defendants lave 
determined that the Plaintiff is unqualified for admission to this bar 
after consideration of the application, investigation, and, as noted in 


their report, "after a hearing at which Mr. Lark appeared and testified 
at length." The denial of the admission of the Plaintiff has been reviewed 


by this Court, 2 sitting in executive session, as noted earlier, on two 


2 
Composition of the Court is as noted in the orders cited earlier in this 
opinion which are part of the record in this case. 
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separate occasions, and in each instance the determination of| the 
Defendants was upheld. The reasons given by the Defendants for the 
denial of the Plaintiff's application are stated in the conclusion of their 
report, which. reads as follows: 


"The allegations of the indictment, which the jury 
found to be true, show that Mr. Lark was guilty of 

a mean and contemptible fraud. He imposed upon 
people who were poor and ill, inducing them to part 
with their money by false representations that in 
return they would receive insurance benefits. The 
Committee does not believe that a. man who would 
knowingly take part in such an undertaking could 
ever be fit for membership in the Bar of this Court." 


Nowhere in the report of the Committee or in the papers on file 
in this case or in Civil Action No. 1288-58 is there any indication that the 
application of the Plaintiff was denied for reasons other than as noted above. 
However, the Plaintiff states in his affidavit in opposition to the motion for 
summary judgment that "the report of the investigating organization in 
Denver was made available to the Committee on Admissions and Grievances 
and it contains matters which must be of a prejudicial nature with respect 
to this offense. ... ~3 (emphasis supplied) This is an assertion which is 
unsupported by the facts or any evidence submitted by the defendant... 
It is at best a belief. However, it has been held that belief, no matter 
how sincere, is not equivalent to knowledge, and that the facts set forth 
in an affidavit in opposition to a motion for summary judgment must be such 
as would be admissible in evidence should they be given from |the witness 
stand during the trial of a case. Jameson v. Jameson, 85 U.|S. App. D. C. 
176, 176 F. 2458. Such a holding is considered to be in accord with the 
3 


However, this does not really constitute new matter in this case for the 
Plaintiff in his motion to vacate in Civil Action No. 1288-58 stated: “When 
the Committee utilizes certain isolated incidents in the history of the 
prosecution of the petitioner and petitioner is unable to hav access to the 
records that would satisfactorily explain these incidents or vindicate him- 
self due to the non-accessibility of the ngmord and correspondente, it could 
not be said that he was accorded a fair and just hearing" The|court there 
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holding in the case of Dewey V- Clark, 86 U. S. App. D. C. 137, 
180 F. 2d 766, which sets forth the general requirements necessary 


to sustain a motion for summary judgment. 

The record in this case indicates that the Plaintiff was indicted 
and convicted of fraud, notwithstanding his claim that he was innocent. 
However, it is shown in the record that the Plaintiff made no application 
for a transcript of the testimony at his criminal trial within the time 
provided by law, nor within the time for taking an appeal, nor was the 
stenographer requested to keep his notes. 4 As noted in Judge McClintic's 
letter quoted earlier, the notes comprising the transcript were destroyed 
by the reporter according to his system after counsel for the Plaintiff in 
his criminal action indicated they would not be needed. The Court here 
cannot speculate on the outcome of an appeal in the Plaintiff's criminal 
case that was never made. Nor can it speculate on the affect, if any, 
the availability that the reporter's notes would have had on the opinion 
or judgment of the Defendants in this case. 

The Court of Appeals for this Circuit was faced with a somewhat 
similar situation in a case involving a disbarment proceeding, Fletcher 
v. Laws, 62 U. S. App. D. C. 40, 64 F. 2d 163, where it was stated: 


"The sole question at present is whether the 
facts found by the lower court sufficiently sustain 
the charge of misconduct against the appellant. 

We have no hesitation in saying that the facts 

fully sustain the charge. The appellant wilfully 
practiced a fraud upon his client......in the course 
of his professional employment, whereby he sought 
to gain, and succeeded in gaining, a pecuniary 
advantage for himself at the expense of either or 
both of these parties. His conduct deserves condem- 
nation both in morals and in law. Ww 


reviewed the claim prior to denying the motion. Also, the Plaintiff's claim 
of non-accessibility to information prejudicial to him here is made with 
respect to "this offense". Actually the record is replete with evidence 
regarding his indictment and conviction of the crime with which he was 
charged and which he refersto as “this offense. " 

4 

The present requirement that the original shorthand notes of the reporter 
be preserved in the public records of the court for not less than 10 years 
was not enacted until 1944, 58 Stat. 5, 6, 7, Jan. 20, 1944. 
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After a series of further litigations involving the appellant Fletcher 
(see Fletcher v. Wheat, 69 U. S. App. D. C. 259, 100 F. 2d 432, 

cert. den. 307 U. S. 621; Booth v. Fletcher, supra; and In re Fletcher, 
71 U. S. App. D. C. 108, 107 F. 2d 666, cert, den. 309, U. S. 664, 
reh. den. 309 U. S. 698) all of which directly or indirectly involved 
questions relating to the disbarrment proceedings, Fletcher| sued for 
libel on account of the publication of a newspaper article which he 
claimed falsely stated that he had been disbarred. Fletcher v. Evening 
Star Newspaper Co., 72 U. S. App. D. C. 303, 114 F. 2d 582, cert. 
den. 312 U. S. 694. The Court, having before it a motion for summary 
judgment, reviewed the many actions instituted by the appellant: 


. Without advancing any new or different reason 
for doing do, (sic) appellant hardly can expect now a 
repudication: of all that has been done previously and 
a holding in effect that the prior adjudications were 
mere mockeries.....: In our view now as formerly 
the proceedings were entirely regular and pales 
Even if the.acts which appellant conceives to have 
been irregular ahd been so, they would have had no 
effect upon the jurisdiction of the respective courts. 
Nor can his contentions concerning them be regarded 
as raising in any respect a question of fact. 
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"Furthermore, ‘appellant has not denied, but on 
the contrary admits, that the proceedings in 
each of the respective courts took place and re- 
sulted as stated in appellee's pleas as matter 

of fact. .He merely denies that they were legally 
effective as judicial proceedings and orders. 
Consequently he admits the facts as stated by 
appellee in this respect, with the result that 
the only questions left for decision were of art 
Under Rule 56(c), "The judgment sought shall 
rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affi- 
davits, if any, show that * * * there is no 
genuine. issue'as to any material fact and that 
the moving party is entitled to a judgment as a 
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matter of law'. (Italics supplied.) The plead- 
ings, admissions and facts within judicial know- 
ledge here eliminated all genuine issues as to a 
material fact and the court rightly held appellee 
entitled to a judgment as a matter of law.... 

we cannot repudicate action heretofore taken on 
full and careful consideration of facts and law and 
which, now as then, we think was taken rightly. " 


The Plaintiff here, in his affidavit filed in opposition to the 
motion for summary judgment, introduces no new matter, nor does he 


introduce evidence of arbitrary or capricious action on the part of the 
Defendants. On the other hand, the vice chairman of the Committee in 
his affidavit filed in support of the Defendants' motion for summary judg- 
ment states that the Committee's judgment was in no way predicated 
upon “unsworn testimony with unnamed accusers", nor was there any 
“animus or bad feeling" towards the Plaintiff by the Committee. Rather, 
the vice chairman states that the recommendation of denial made to the 
court was for the reasons, as stated in, and based on, the report of the 
Committee, and the papers filed in opposition to the motion to vacate 
judgment in Civil Action No. 1288-58. Meanwhile, the Plaintiff admits 
the fact of his conviction for fraud, but questions the legal effectiveness 
of the judicial proceedings which resulted in his conviction wherein an 
appeal was not taken. Upon full and careful consideration, the pleadings, 
admissions, and facts within judicial knowledge here eliminated all 
genuine issues as to 2 material fact. 

There being no genuine issue of material fact in this case, 
[Fortier v. Hobby, 105 U. S. App. D. C. 6, 262 F. 2d 924; Fox v. 
Johnson & Wimsatt, 75 U. S. App. D. C. 211, 127 F. 2d 729], and there 
being nothing in the record which would incline the Court to interfere with 
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the judgment of the Committee, and the orders of the Court issued after 
meeting in executive session [Carver v. Clephane, supra], the Defen- 
dants are entitled to summary judgment as a matter of law. 

Counsel for Defendants is directed to submit an appropriate 
order granting the motion for summary judgment. 


/s/ Leonard P. Walsh 
Judge 


March 2, 1960 
Counsel: 


James J. Laughlin, Esq. , National Press Building 
Attorney for Plaintiff 


Roger Robb, Esq., 1100 Tower Building, 
Attorney for Defendants 


[Filed March 7, 1960] 
_MOTION FOR RECONSIDERATION 


Now comes the plaintiff and moves the Court to reconsider 
its opinion of March 2, 1960 and to vacate and set aside its order entered 
following this opinion for the reason that at Page 7 of the opinion we find 
this: 

| “However, it is shown in the record that the 
Plaintiff made no application for a transcript of the testi- 
mony at his criminal trial within the time provided by law, 
nor within the time for taking an appeal, nor was the steno- 
grapher requested to keep his notes." 


Since this is not, plaintiff contends, representative of the true 
picture, we thought it well to bring the facts to the attention of the Court 
and accordingly there is annexed hereto and made a part hereof the affidavit 
of plaintiff in connection with this matter. 


In the affidavit executed by the plaintiff there is set forth a 


letter from the Assistant Attorney General O. R. Luhring, later a Judge 

of this Court. This letter is dated May 18, 1926 and was written in response 
to a request of the then United States Attorney Elliott Northcott, later a 
Circuit Court Judge. We believe this is rather significant inasmuch as 

Mr. Northcott, as United States Attorney, was confused and in doubt as to 
whether a litigant could appeal in forma pauperis. Of course we do not make 
the contention that a United States Attorney is to know all the law but it would 
be assumed that he would know whether or not an accused could appeal in 
forma pauperis. It must be kept in mind that the plaintiff was sentenced 
immediately after leonviction and was denied bond, immediately committed 

to jail and was taxen to the United States Penitentiary in Atlanta, Georgia 
within two weeks. | Therefore, delay upon delay ensued. Mr. Lark was not 
able to advance Mr. Nutter the necessary funds to make the trip to Atlanta 
and therefore the plaintiff had to rely on the tedious means of correspondence 
and it must not be overlooked that in those days in all the Federal Penitentiaries 


there was a rigorous system of censorship. An inmate could|write a 

letter and before it could be mailed it would have to be approved by several 
prison officials and sometimes there would be a delay of perhaps two weeks 
after the letter was written before it would mailed and in many instances after 
the letter was prepared and after a long delay had ensued, the letter would 
be returned to the inmate for correction and he would have tojomit certain 
material or write it over again. That would result in further/delay. Under 
these circumstances it is easy to see how a matter of ninety days could 
pass quickly. In the meantime the plaintiff was proceeding in every way 
possible to expedite his appeal but since he was without funds, he had to 
rely on correspondence rather than personal visits by his attorney. 

The affidavit of Mr. Lark sets forth that he was immediately 
committed to jail, transferred to the United States Penitentiary in Atlanta 
within two weeks. Therefore it is plain from his affidavit that he was active 
all during the ninety-day period in an effort to obtain a transcript and was 
using every means possible to have his appeal perfected within that time. 

It certainly would not be the policy of our law that a person should be 
penalized because he is poor. E plaintiff were a man of means and he 

had funds at his disposal he could have appealed promptly, paid for the 
transcript, ad a brief in printed form and been able to vindicate his 

position in the Court of Appeals. 


A part of the Supreme Court's opinion in Johnson v. Zerbst, 
304 U.S. 458, 58 S.Ct. 1019, has application here. I quote from Page 462 
with Justice Black speaking for the Court: 


"Reviewing the evidence on the petition 
for habeas corpus, the District Court said that, after 
trial, petitioner and Johnson '* * * were remanded to 
jail, where they asked the jailer to call a lawyer for 
them, but were not permitted to contact one. They did 
not, however, undertake to get any message to the judge. 
* * * January 25th, they were transported by automobile 
to the Federal Penitentiary in Atlanta, Ga., arriving 
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* * *the same day. There, as is the custom, they 
were placed in isolation and so kept for sixteen days 
without being permitted to communicate with any one 
except the officers of the institution, but they did 

see the officers daily. * * * On May 15, 1935, peti- 
titioners filed applications for appeal which were denied 
because filed too late.' " 


In view of the above, we ask the Court to reconsider its ruling of 
March 2, 1960 and to vacate and set aside the order following the Court's 
ruling.. 
/s/ James J. Laughlin 
James J. Laughlin 


National Press Building 
Counsel for Plaintiff 


* * * * * *€* * *€ * 


AFFIDAVIT OF EDWIN F. LARK 
Edwin F. Lark, being first duly sworn on oath as required by law, 


deposes and says that he is plaintiff herein and that he has ‘been furnished a 
copy of the memorandum opinion of the Trial Judge in this cause. On Page 
"the Trial Judge makes this observation: 


‘However, it is shown in the record that 
the Plaintiff! made no application for a transcript of the 
testimony at his criminal trial within the time provided 
by law, nor within the time for taking an appeal, nor was 
the stenographer requested to keep his notes. wu 


In asmuch as this does not correctly reflect the true facts, affiant 
desires to clarify this aspect of the situation: 

Affiant and three others were named in the indictment in question. 
Three of the defendant's were at large when affiant was tried and therefore 
affiant was tried alone. Almost immediately following the conviction of affiant, 
the other defendants were apprehended and entered a plea of guilty. Since 
affiant aad always maintained his innocence, he stood trial and having been 
convicted he therefore received a greater sentence than the persons who had 
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entered a plea of guilty and did not go to trial. Affiant was represented 

by Duncan W. Dougherty at the trial. However, Mr. Dougherty would not 
appeal to the Circuit Court. Therefore affiant obtained the services of 

T. G. Nutter who was an attorney for the National Association for the Advance- 
ment of Colored People. Mr. Nutter conferred with affiant and he was fully 
convinced of the innocence of your affiant and proceeded with vigor to take 
appellate steps. Affiant, with the help of Mr. Nutter, was able to obtain 
affidavits from the three defendants who had entered a plea of guilty. These 
affidavits completely exonerated affiant of any wrongdoing. Since Mr. Nutter 
entered the case with enthusiasm and being convinced of affiant's innocence, 
he immediately contacted the official reporter for a copy of the transcript, 
knowing that affiant could not prosecute his appeal successfully without a 
stenographic transcript. The transcript was at that time still available. 

Mr. Nutter was informed by the official reporter that the transcript would 
cost $300.00. Affiant did not have any money at his disposal nor was he able 
to obtain any funds. Mr. Nutter then said that he would begin correspondence 
with the proper officials in the Department of Justice, Washington, D. C., 

to ascertain whether a transcript could be obtained at the expense of the 
United States and whether affiant could proceed in forma pauperis. Affiant 
was sentenced immediately after conviction and was denied bond. Affiant 
was committed to jail and was taken to the United States Penitentiary in 
Atlanta within two weeks. Because affiant was without funds he was unable 

to confer with Mr. Nutter personally but had to rely on correspondence which 
resulted in further delay, since the mail was stricly censored and in some 
instances letters would have to be rewritten after submission which naturally 
took considerable time in reaching counsel. In the meantime the records 
were destroyed. Affiant had every right to assume that since Mr. Nutter 

had contacted the official reporter he would maintain his notes at least for 


a reasonable time. In due time a reply was received from Mr. |O. R. Luhring, 


Assistant Attorney General, later a Judge of this Court. The letter reads as 
follows: 
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‘DEPARTMENT OF JUSTICE FMP-ZCB 
WASHINGTON, D. C. 


May 18, 1926. 


Elliott Northcott, Esq. , 
United States Attorney, 
Huntington, West Virginia 


Sir: 


The Department isiareceiptof your letter of the 
14th instant, inclosing a letter from T. G. Nutter, Esq. , 
of Charleston, West Virginia, relative to the desire of 
Mr. Nutter to secure a copy of the record in the case of 
Edwin F. Lark, recently convicted in your District for 
a postal fraud violation. You request to be advised 
whether, in view of the fact that Lark is now a pauper, 
there is any way by which the record can be furnished 
without costs. 


‘Your attention is invited to the act providing for 
the prosecution of writs of error and appeals in forma 
pauperis, 42 Stat. 666; U. S. Comp. Stat. 1926, Supp. 
Sec. 1626. You should also note Section 1184, Instruc- 
tions to U. S. Attorneys July 1, 1926. 


"The inclosure transmitted with your letter is re- 
turned herewith. 
Respectfully, 
For the Attorney General, 
/s/ O. R. Luhring 
| O. R. LUHRING, 

Incl. #47359 Assistant Attorney General” 

It will be seen, therefore, that Mr. Luhring called attention to the 
appropriate statutory provisions regarding appeals in forma pauperis. In 
this connection affiant desires to point out to the Court that in his opinion 
this letter of Judge Luhring's has particular significance inasmuch as the 
United States Attorney, Huntington, West Virginia, Mr. Northcott -- later 


a Circuit Court Judge -- was confused and in doubt as to the right to appeal 
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in forma pauperis and he, himself, had to request permission from the 
Department of Justice. Affiant says that this, then, being settled and the 

way found to get a transcript, he was shocked to find the record had been 
destroyed. Therefore, affiant desires to point out that he was not inactive 

in the matter but was proceeding with all possible vigor within the ninety- 

day period and after the ninety-day period to prosecute his appeal to the 
Fourth Circuit Court of Appeals but was unable to do so because the transcript 
was no longer available and the Fourth Circuit could not pass upon the points 
without the transcript. 


/s/ Edwin F. Lark 
EDWIN F. LARK 
Subscribed and sworn to before me 
this 11th day of March, 1960. 
/s/ 
Notary Public 
District of Columbia 


[Filed March 17, 1960] 


POINTS AND AUTHORITIES IN OPPOSITION 
TO MOTION FOR RECONSIDERATION 
The motion for reconsideration discloses nothing which should 
lead the Court to reconsider its opinion of March 2, 1960, or to vacate and 
set aside its order granting the defendants’ motion for summary judgment. 
The inescapable facts are that the plaintiff was convicted of using 
the mails to defraud and sentenced to a term of twelve years in the peniten- 
tiary, and that this judgment has never been set aside. That the plaintiff 
may have made ineffectual attempts to prosecute an appeal from his convic- 
tion does not affect the validity of the judgment. This valid judgment against 
the plaintiff furnishes reasonable and proper ground for the defendants’ 
refusal, in the exercise of their discretion, to recommend his admission 
to the Bar. 
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The defendants having acted reasonably and within their discre- 
tion, their Ss should not be disturbed. 
Respectfully submitted, 


/s/ Roger Robb 


Roger Robb 

1100 Tower Building 
Washington 5, D. C. 
Attorney for Defendants 


[Filed 
ORDER GRANTING SUMMARY JUDGMENT 


at a ieee ence 


Upon consideration of the motion for summary judgment filed 
by the defendants, the points and authorities and affidavit in support thereof, 
and the points and authorities and affidavit in opposition thereto, and the 
pleadings herein, including the motion for reconsideration together with the 


affidavit annexed thereto, and the opposition to the motion for reconsideration, 
and the pleadings and papers on file in Civil Action No., 1288-58, In Re 
Petition of Edwin F. Lark, in the United States District Court for the 

District of Columbia, and after oral argument of counsel for both parties, 

and it appearing to the Court that there is no genuine issue as to any material 
fact and ‘that defendants are entitled to judgment as a matter of law, it is by 


the Court this day of July, 1960, 

_ ORDERED, that the motion for summary judgment by defendants 
be, and the same is, hereby granted, and 

IT IS FURTHER ORDERED, that judgment for the defendants be, 
andthe same is, hereby entered. 


United States District Judge 
* * * * * * * * * 


I 
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NOTICE OF APPEAL 


Notice is hereby given that the plaintiff hereby appeals to 


the United States Court of Appeals for the District of Columbi 
from the order of this Court entered on the 1st day of July 19 
of the defendants and against said plaintiff. 

/s/ James J. Laughlin 


National Press Bldg. , 
Counsel for Plaintiff 


Mail notice to: 


Roger Robb, Esa. 
Tower Bldg. , 
Counsel for Defendants. 


Circuit 
0 in favor 


I, HARRY M HULL, Clerk of The United States District Courtfor the 
District of Columbia, do hereby certify the annexed to be the original 


pleadings and other papers on file in the above entitled cause, 


and a true 


and correct copy of the docket entries, as they appear of record in this 


office; said originals and copy being transmitted to the United 


States Court 


of Appeals for the District of Columbia Circuit, to constitute the Record 


on Appeal. 


IN TESTIMONY WHEREOF, 


I hereunto subscribe my name and 


affix the seal of said Court, 


at the 


City of Washington, this 16th day of 


August, 1960. 


HARRY M. HULL, Clerk 
By /s/ Harry M. Hull, Depoty Clerk 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROGER ROBB 


1100 Tower Building 
Washington 5, D. C. 


Attorney for Appellees 


(i) 


STATEMENT OF QUESTION PRESENTED 
In the opinion of the appellees, the question presented is: 


In an action for a mandatory injunction to require the 
defendants, members of the Committee on Admissions and 
Grievances of the United States District Court, to report 
favorably on plaintiff's application for admission to the bar 


of that Court, and for an order directing plaintiff's admis- 


sion to the bar, did the District Court err in granting the 


defendants' motion for summary judgment, when the ground 
of the defendants’ refusal to recommend the plaintiff's ad- 
mission to the bar was the fact that the plaintiff had been 
convicted of using the mails to defraud and sentenced to 


twelve years in the penitentiary? 


COUNTER-STATEMENT OF CASE . 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,954 


EDWIN F. LARK, 
Appellant, 


VERNON E. WEST, CHAIRMAN 
COMMITTEE ON ADMISSIONS AND 
GRIEVANCES, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Pursuant to Rule 93(e) of the United States District Court, the 
appellant, a member of the bar of West Virginia, applied for admission 
to the bar of the District Court.! As required by Rule 93(a), the appel- 
lant's application was referred to the Committee on Admissions and 


1 Rule 93(e) provides in part as follows: "Any applicant who has practiced law 
for five years after having been admitted to the bar of a court of general jurisdic- 
tion in any state or territory may, upon proof of good moral character, be admitted 


without examination." 
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Grievances of the United States District Court.2 As directed by Rule 
93(g), the Committee thereupon caused an examination to be made as 
to the appellant's character.* 


Committee accorded the appellant a full hearing, at which he testified 


As a part of this investigation, the 


at length. Thereafter, the Committee refused to recommend the appel- 
lant's admission to the bar. The appellant then petitioned the District 
Court to admit him, notwithstanding the Committee's refusal to make 

a favorable report on his application. Responding to the appellant's 
petition by way of a report to the United States District Court, the 
Committee stated the grounds of its refusal as follows: 


"On May 24, 1957, the Committee on Admissions and 
Grievances voted unanimously not to recommend the admis- 
sion to this Bar of Edwin F. Lark, a comity applicant from 
West Virginia. The Committee took this action after careful 
consideration of Mr. Lark's application, and after a hearing 
at which Mr, Lark appeared and testified at length. 


"It appears that in 1925, the applicant and three other 
men were indicted in the United States District Court for 
the Southern District of West Virginia for using the mails 
to defraud. | After a trial by jury, Lark was found guilty and 
on September 26, 1925, was sentenced to twelve years in the 
penitentiary. His three co-defendants pleaded guilty. One 
co-defendant was fined $200.00 and placed on probation 
from one to two years, another was sentenced to five years 
in the penitentiary, and the third was sentenced to two years 


2 Rule 93(a) provides in part as follows: "Applications for admission to the 
bar shall be made in writing addressed to the court in executive session, and 
without further order of the court, shall be referred to a standing committee 
of nine members of the bar to be known as the Committee on Admissions and 
Grievances, to be appointed by the Court, .. ." 


3 Rule 93(g) provides in part as follows: "No applicant shall be admitted 
until the said Committee shall have caused an exhaustive examination to be 
made either by the Committee or by an appropriate agency as to his character 
and a favorable report made thereon." 


4 The Committee's Report is printed in full at pages 6-13 of the Appellant's 
Appendix in In the Matter of Edwin F. Lark, No. 14910, in this Court. 


3 


and six months. Lark was paroled on April 24, 1932, and 
finally discharged on October 24, 1933. 


"Lark was admitted to the Bar of West Virginia on 
November 29, 1924, and in 1950 to the Berkeley County Cir- 
cuit Court and to the United States District Court for the 
Northern District of West Virginia. He was never disbarred 
in West Virginia. 


"In his application for admission to this Bar, Mr. Lark 
with respect to his conviction of mail fraud: 


''T represented a Fraternal Beneficiary Society 
(White) in Huntington, W.Va. and was held respon- 
sible for the irregularities of its solicitors who 
obtained money (as joining fees and dues) from 
members in violation of the rules of the organiza- | 
tion. One agent told the Postal Inspector that I 
advised him to solicit money improperly and on 
the basis of his accusation I was convicted of us- 
ing the U.S. Mails to defraud. Judge McClintic 
sentenced me to 12 years. To prevent me from 
appealing, the Court reporter destroyed the 
records of the proceedings, and told the NAACP 
attorney (T. G. Nutter of Charleston, W.Va.) that 

it was accidentally done. This happened, I believe, 
in September 1926. I received a full and uncon- 
ditional pardon May 5, 1943, from President 
Roosevelt to restore all civil rights.’ 


"Tark has now filed a petition with this Court, request- 
ing the Court to admit him to practice. In his petition, he 
represents that he was the innocent dupe of his co-defendants 


in the West Virginia mail fraud case; that he 'was absolutely 
uninformed of their modus operandi, * * * and ignorant of 

the indiscretions that involved him in the violation of a Federal 
law until after he was indicted for using the mails to defraud.’ 


He admits, however, that there was in fact a scheme to defraud. 
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"The indictment in the West Virginia case is in 15 
counts. The gist of the alleged scheme to defraud is that 
Lark and his co-defendants organized a fake and fraudulent 
insurance company, 'known as the Loyal Order of Stags, 
the pretended objects and purposes of which were to unite 
in bonds of friendship and benevolence, inculcating and 
promoting the principles of brotherly and sisterly love 
and fidelity to all eligible persons of good character, re- 
gardless of sex and creed, and to furnish financial assist- 
ance to its members in case of sickness, accident, death 
and distress' * * *. It is alleged that the defendants had 
no intention of carrying out the pretended object and pur- 


poses of the Order, but intended on the contrary to con- 


vert to their own use any monies which subscribers and 
members of the Order were induced to pay in; and that 
by means of this fraudulant scheme, the defendants did 
in fact obtain and convert to their own use a sum of 
money in excess of $20,000.00. The indictment alleges 
the use of the United States Mails in furtherance of the 
scheme, by depositing certain letters in the mails. Each 
count of the indictment is based upon a different letter, 
which is set out in full. 


"Lark is the first defendant named in the indictment, 
and an analysis of the allegations of the indictment indicates 
that he was in fact the principal defendant. Twelve of the 
fifteen counts are based upon letters signed by Lark. These 
letters refute the claim of Lark that he was an innocent 
dupe. 
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"It should be noted that at the time of the offenses 
mentioned in the indictment, Mr. Lark was twenty-five 
years old. 


"The allegations of the indictment, which the jury 
found to be true, show that Mr. Lark was guilty of a mean 
and contemptible fraud. He imposed upon people who 
were poor and ill, inducing them to part with their money 
by false representations that in return they would receive 
insurance benefits. The Committee does not believe that 
a man who would knowingly take part in such an undertak- 
ing could ever be fit for membership in the Bar of this 
Court. 


"It will be noted that Mr. Lark in his application 
states that to prevent him from appealing the court re- 


porter destroyed the records of the proceedings, and a 
y 


the NAACP attorney, T. G. Nutter, that it was accidental 
done. In connection with this allegation, Mr. Homer W. 
Hanna, Clerk of the United States District Court for the 
Southern District of West Virginia, reported to Miss Marj- 
orie Merritt, Director of the National Conference of Bar 
Examiners: 


"tAs to the last paragraph of your letter 
referring to Mr. T. G. Nutter, of Charleston, 
West Virginia, who at that time was West Vir- 
ginia attorney for the NAACP, and still holds 
that position. He is an outstanding attorney. I 
talked with Mr. Nutter personally. He remem- 
bers Mr. Lark and remembers trying to assist 
him at the time of his trial and sentence, and 
recalls his receiving an unconditional pardon. 
As to what he did in Washington or how he is 
doing as a practicing attorney in Charles Town, 
West Virginia, he does not know, but he says 
he definitely has no recollection whatever of 
any statements ever being made regarding a 
court reporter destroying the records of the 
proceedings, nor does he have any record of 
anyone ever asking for a transcript of the pro- 
ceedings.' 
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"The Committee recommends that the Petition for Admis- 


sion be denied." 


Upon consideration of the appellant's petition for admission to 
practice and the report of the Committee on Admissions and Grievances, 
the District Court denied the petition (Appellant's Appendix in No. 14910, 
p. 13). The appellant moved to vacate and set aside this order (Appel- 
lant's Appendix in No. 14910, p. 14). The motion was opposed by the 
Committee on Admissions and Grievances, in the following memorandum 
to the Court (Appellant's Appendix in No. 149 10, p. 33-34): 


“The petitioner Edwin F. Lark moves the Court for 
an order vacating and setting aside the order of June 24, 
1958, denying petitioner's request for admission to the Bar. 


The Committee on Admissions and Grievances must oppose 


the motion. 


"On June 9, 1958, the Committee recommended that 
Mr. Lark’s petition for admission to the Bar be denied. 
The ground of the Committee's recommendation was that 
having been convicted of using the mails to defraud and 
having served a term in the penitentiary for this offense, 
Mr. Lark was not fit for membership in this Bar. The 
Committee ‘noted that Mr. Lark was convicted on Septem- 
ber 26, 1925, sentenced to twelve years in the penitentiary, 
paroled on April 24, 1932, and finally discharged on October 
23, 1933. 


"In substance, the ground of the present motion is 
that the petitioner's conviction was unjust, that he was 
the innocent victim of others, and that he could demon- 
strate his innocence now if a stenographic transcript of 
the proceedings at his trial were available to him. He 
attaches to his motion documentary evidence that the 
transcript was destroyed. 
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"In essence, the petitioner's motion is an attempt 
to retry his criminal case. The Committee, however, is | 
not persuaded that Mr. Lark was in fact an innocent victim 
who was unjustly convicted. No doubt the same contentions 
made here were presented to the Court and jury at the trial. 
The jury found against Mr. Lark, and the severity of the | 
sentence imposed by Federal Judge McClintic is a clear 
indication of his belief in Mr. Lark's culpability. In any | 
event, the Committee does not believe that a criminal case 
can or should be retried in this manner and at this late date. 


"In his original application for admission, Mr. Lark 
stated that 'To prevent me from appealing, the Court re-| 
porter destroyed the records of the proceedings and told | 
the NAACP attorney (T. J. Nutter of Charleston, West 
Virginia) that it was accidently done. This happened in 


September 1926’. In its recommendation of June 9, 1958, 
the Committee referred to this statement by Mr. Lark and 
noted that it was contradicted by Mr. Nutter. Mr. Lark 
now submits original letters showing that the trial record 
was in fact destroyed. The exhibits submitted by Mr. Lark, 


however, do not show that this destruction was to prevent 
Mr. Lark from appealing or that the reporter claimed that 
the destruction was accidental; on the contrary, Mr. Lark 
submits a letter dated June 29, 1926, from District Judge 
McClintic to Mr. Nutter, in which Judge McClintic says: | 


"I am informed by Mr. Scott, who reported this 
case, that when no application was made for a 
transcript of the testimony within the time pro- 
vided by law, and no request was made of him to 
keep the notes, he destroyed the same, according 
to his system, and that therefore he can make no 
record. He tells me that he asked counsel who 
tried the case at Huntington, whether they wanted 
copies of the record, and they told him '''no, that 
the matter was ended.’ " 
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"The Committee must adhere to its previous recom- 
mendation, that the petition for admission be denied." 


The District Court denied the appellant's motion for reconsideration 
(Appellant's Appendix in No. 14910, p. 35). 


After an ineffectual appeal to this Court from the order denying 
his motion for reconsideration (In the Matter of Edwin F. Lark, No. 
14,910), the appellant brought this action for a mandatory injunction to 
require the members of the Committee on Admissions and Grievances 
to report favorably on his application for admission to the bar, and for 
an order directing that he be admitted. The appellees filed a motion 
for summary judgment, based upon the pleadings in this case, and the 
various papers on file in connection with the appellant's petition for 
admission to the bar, together with the affidavit of Edmund L. Jones, 
Vice Chairman of the Committee on Admissions and Grievances (Ap- 
pellant's Appendix, pp. 6-8). In his affidavit, Mr. Jones reviewed the 
Committee's consideration of the case, and stated that the Committee's 


refusal to recommend the appellant's admission was based upon the 


grounds set out in the Committee's two reports to the Court (Appellant's 
Appendix, p. 7). In a careful opinion, the District Judge held that the 
motion for summary judgment must be granted (Appellant's Appendix, 
pp. 14-23; Lark v. West, 182 F. Supp. 794). 


SUMMARY OF ARGUMENT 


1. The question of whether or not to recommend the appellant's 
admission to the bar was within the sound discretion of the Committee 
on Admissions and Grievances. In refusing to recommend the appel- 
lant's admission, upon the ground that he had been convicted and sentenced 
to the penitentiary for using the mails to defraud, the Committee properly 
exercised its discretion. Since the undisputed facts showed that the sole 
ground of the Committee's action was the appellant's criminal conviction, 
there was no genuine issue as to any material fact, and the appellees 
were entitled to judgment as a matter of law. 
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2. The appellant's suggestion that the Committee relied upon 
"unsworn testimony with unnamed accusers" was completely unsupported 
by the record and was not sufficient to raise an issue of fact. 


ARGUMENT 


The appellant sought a mandatory injunction requiring the appellees 
to recommend his admission to the bar. In other words, he asked the 
Court to direct the appellees to exercise their judgment in his favor, 
upon the ground that their refusal to recommend his admission was an 
abuse of discretion. It is plain, however, that the appellees had not 


abused their discretion. 


The question of whether or not to recommend appellant's|admis- 


sion was, of course, within the sound discretion of the Committee. See 
Carver v. Clephane, 78 U.S. App. D.C. 91, 137 F.2d 685; Brooks v. Laws, 
92 U.S. App. D.C. 367, 208 F.2d 18. 


The incontrovertible fact was that appellant was tried and convicted 
of using the mails to defraud, was sentenced to a term of twelve years 
in the penitentiary, and served approximately six and a half years, until 
he was paroled. The substance of his offense was that he conspired with 
others in the organization of a fraternal society whose members were 
supposed to enjoy certain insurance benefits, that he induced poor and 
illiterate people who were sick to become paying members of this organi- 
zation on the representation that they could immediately claim ‘insurance 
benefits, while, in fact, such was not the case. The indictment on which 
the appellant was convicted alleged that, by this fraudulent scheme, the 
defendants obtained in excess of $20,000. The report of the Committee 
on Admissions and Grievances, on the basis of which the Court| denied 
the appellant's application for admission, concluded that 

"The allegations of the indictment, which the jury 
found to be true, show that Mr. Lark was guilty of a mean 
and contemptible fraud. He imposed upon people who were 


poor and ill, inducing them to part with their money by false 
representations that inreturn they would receive insurance 
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benefits. The Committee does not believe that a man 

who would knowingly take part in such an undertaking 

could ever be fit for membership in the Bar of this 

Court." 

It is difficult to understand appellant's contention that in view of 
this record the Committee must, as a matter of law, recommend his 
admission to the bar. While it is true that the appellant claims he was 
in fact innocent and a mere dupe of his co-defendants, this assertion is 


no more than an unsupported assertion by an interested party. More- 


over, what evidence there is — the indictment, the conviction, the length 
of appellant's sentence as compared with those of his co-defendants — 
indicates rather that he was the principal wrongdoer; and this was the 
view of the Committee when it declined to recommend the appellant. 


The record showed without contradiction that the appellant made 
no application for a transcript of the testimony at his criminal trial, 
within the time provided by law, or within the time for taking an appeal, 
nor was the stenographer requested to keep his notes. Accordingly, the 
notes were destroyed, as a matter of routine. Moreover, the appellant 
did not appeal his conviction. Even if a transcript of the testimony were 
now available, however, it would not outweigh or erase the verdict and 
final judgment entered against the appellant in the criminal case. The 
Committee was not required to retry the criminal case. 


The undisputed facts showed that the Committee’s refusal to 
recommend the appellant's admission to the bar was based solely upon 
his criminal conviction. This was demonstrated by the Committee's 
reports to the Court and the affidavit of Vice Chairman Jones (Appellant's 
Appendix, p. 7). Moreover, as Mr. Jones pointed out, the grounds of the 
Committee's action were fully made known to the appellant and he was 
accorded a hearing, at which he testified at length concerning his con- 
viction, his parole, the restoration of his civil rights, and his recent 
activities (Affidavit of Edmund L. Jones, Appellant's Appendix, p. 7). 
There is not the slightest evidence that the appellant was treated unfairly 
by the Committee. 
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The appellant, in his brief, concedes that the sole ground of the 
Committee's action was the appellant's criminal conviction. Thus, the 


appellant says (Appellant's Brief, p. 5): 


"By referring to this Report of the Committee on 
Admissions and Grievances filed June 9, 1958 set forth 
fully in the Appendix now in this Court in No. 14,910, In 
the Matter of Edwin F. Lark, at Pages 6 to 13, it will be 


seen that the denial of admission was based solely on Mr. 


Lark's conviction in the Federal Court in West Virginia." 
(Emphasis added) 


The appellant suggests, however, that in some way "unsworn testimony 
with unnamed accusers" was used against him (Appellant's Brief, p. 10). 
There was not a scintilla of evidence to support this allegation;|and as 
the District Judge properly held, the mere allegation, standing alone, 

was not enough to create an issue of fact which would defeat a motion 

for summary judgment (See Opinion of District Judge Walsh, Appellant's 
Appendix, p. 17; Jameson v. Jameson, 85 U.S. App. D.C. 176, 176 F.2d 58. 


CONCLUSION 


It is respectfully submitted that the judgment of the District Court 
should be affirmed. 


Respectfully submitted, 


ROGER ROBB 


1100 Tower Building 
Washington 5, D. C. 


Attorney for Appellees 
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PETITION FOR REHEARING EN BANC 


Now comes the appellant and moves this Court for an order granting 
a rehearing en banc. Appellant feels that the decision of this Court rendered 
on March 23, 1961 does not meet the issues in this case. 

We desire to state at the outset there have been two appeals to this 
Court -- Nos. 14,910 and 15,954. An order has already been entered in this 
Court that the record and briefs in the preceding case (No. 14,910) may be 
referred to. Therefore, to avoid any confusion when reference is made to the 
prior case, (No. 14,910) we will designate, in referring to the record and 
brief, case No. 1. In the later case, No. 15,954, we will refer to that as the 
brief, appendix or record in case No. 2. 

Since we are requesting that this case be heard en banc and in view 
of the fact that so many aspects of appellant's cause are unique, a2 summary, 
we believe, would be of aid. 

The appellant Edwin F. Lark is a practicing attorney of the State 
of. West Virginia. He has offices at 122 South West Street, Charles Town, 
West Virginia. He now resides in the District of Columbia and is seeking 
admission to the Bar of this Court. He graduated from Howard University 
Law School in 1922. He was admitted to practice in West Virginia in March 
of 1924 while a resident of Welch, West Virginia. He was admitted to practice 
in the Supreme Court of Appeals in West Virginia in November of 1924. It is 
also very interesting to note that he was admitted to practice in the United States 
District Court for the Northern District of West Virginia in 1950. 

When the appellant was a young man, he was convicted for violating 
Section 1341, Title 18, United States Code (then 35 Stat. 1130), for use of 
the mails ina scheme to defraud. The conviction was in 1925 (Brief Page 
2, Record No. 1). He was indicted with several others. The indictment set 
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forth that he was connected with a Fraternal Beneficiary Society (White) in 
Huntington, West Virginia and he was held responsible for irregularities of its 
solicitors who obtained money for admission to the Society and payment of 

dues. It was contended that this was in violation of the organizational rules. 

The conviction in the main was based on a representation made to a Postal 
Inspector that appellant had solicited money improperly. By referring to Appel- 
lant's Appendix beginning at Page 3 in Case No. One (14, 910), we find this: 


‘That there came a time in 1925, when he was engaged 
by three white men to organize a fraternal beneficiary society 
and set up the official headquarters for operation under the laws 
of the State. When organizational work was completed, Petitioner 
was engaged in an executive capacity to operate and manage the 
office, while the three men, though also office holders, acted 
as "organizers" and worked in the field to solicit membership in 
the organization, which they specificialiy sought to do among 
foreigners who had recently come into the lucrative West Virginia 
coal field. In the process of this membership drive, your Petitioner 
represents, these organizers acted with indiscretion and impropriety, 
misleading and defrauding prospective members in various ways, 


but particularly, by misrepresentations as to the restrictions upon 
their qualification as members, and eligibility for benefits. 


“That these matters were withheld by the organizers from 
Petitioner who was absolutely uninformed of their modus operandi, 
even though he and they were members of the committee that met 
at regular intervals and acted upon all claims, and even though 
Petitioner had to transmit to all claimants over his signature the © 
information involving the rejection of their claims. And Petitioner 
was ignorant of the indiscretions that involved him in the violation 
of a Federal law until after he was indicted for using the mails to 
defraud. While claims were examined and acted upon by the com~- 
mittee consisting of Petitioner and the three men who organized 
the society, it became the duty of Petitioner to see that the laws of 
the society were complied with and, therefore, to advise the rejec- 
tion of claims that were incompatible with the laws. Petitioner was 
thereby playing in the hands of the organizers, though he was 
ignorant of the fact. Letters addressed to claimants advising of the 
rejection of their claims were relied upon by the Court to show 
the conspiracy on the part of Petitioner. 


"Particular reference to the common practice of the 
organizers is made here for the Court's information. They would 
induce a person already ill to join with the representation that 
benefits on account of illness would be made available to him . 
immediately, notwithstanding the By-laws provided that a person 
had to be a member in good standing for a period of sixty days 
before he could have an illness that would make him eligible for 


benefits. 


"There came a time when Petitioner called the ¢com- 
mittee's attention to the fact that many applications were filed 
prematurely and that the people were not being given an under- 
standing of the rules, but the organizers explained that their 
difficulty was due to the limited understanding these foreigners 
had of the English language. 


“At the time of this occurrence, Petitioner was|a very 
young person, fresh from school; unsophisticated; and not too 
keen at recognizing questionable characters. Petitioner entered 
into this business association with blind and implicit trust and 
confidence, without suspecting or recognizing it as a device to 
use him to perpetrate a scheme to defraud. Petitioner was 
cooperating in the matter with these organizers, mistaking it 
for a golden opportunity to get a start in life as an important 
official in a thriving legitimate business. It was not until his 
trial, and raw facts were brought out, that he ruefully discovered 
the mistake." (Brief, Pages 3 & 4, Record 1) 


Appellant was convicted and sentenced to 12 years in the|penitentiary. 
He was almost immediately transferred to the United States Penitentiary in 
Atlanta, Georgia. His three co-defendants pleaded guilty. One co-defendant 
was fined $200 and placed on probation for one to two years. Another was 
sentenced to five years in the penitentiary and the third was sentenced to two 
years and six months. Appellant was paroled on April 24, 1932, jand was 
finally discharged on October 24, 1933. On May 5, 1943, President Roosevelt 
granted appellant a full and unconditional pardon. It is most significant to note 
that at no time was any disciplinary action taken inthe State Court of West 
Virginia. No disciplinary action of any kind was taken in the Federal Court 
in West Virginia. The Federal Court, with full knowledge of appellant's 
conduct and appellant's past, admitted him to the United States District Court 
for the Northern District of West Virginia in 1950. 

It becomes very important in this case to keep in mind that after 
appellant was convicted he was immediately incarcerated and was transferred 
to the United States Penitentiary, Atlanta, Georgia. He was wholly without 
funds. He desired to appeal his conviction to the United States Court of Appeals 
for the Fourth Circuit. He had no money with which to appeal. Of course he 


could not attack the testimony in the court below or the rulings of the court 
without a stenographic transcript of the proceedings. His attorney at the 

time of the conviction was one T. G. Nutter who was an attorney for the 
National Association for the Advancement of Colored People. It must not 

be overlooked that in those days -- 1925 and 1926 -- this organization did not 

_ have the validity, the vigor and the vitality that it now possesses. And it 

must not be forgotten that the courts in those days did not look with favor on 
the plight of an impoverished defendant. Upon conviction, appellant was 
almost immediately transferred to the United States Penitentiary, Atlanta, 
Georgia. The practice at that time in the Federal penal institutions was to 
isolate new arrivals at the penitentiary. During this period of isolation no 
visitors were allowed and virtually no correspondence could be carried on. 
When he had an opportunity to write his counsel, the time within which the 
appeal could be taken had expired. Even then the matter of correspondence 
was a difficult one since there was a rigorous censorship of all mail. Ef there 
was in the correspondence matters in any way critical of officials or the conduct 
of the institutions, the letters would be returned to the writers to be rewritten 
(Appendix 27, Record No. 2). Thus, a2 long period of delay would result. 

The appellant, satisfied ‘in his own mind that he was innocent of the allegations 
made in the indictment and anxious to vindicate himself, made every effort to 
appeal. At that time he was confronted with what was told to him to be 
virtually an unsurmountable obstacle. He had no funds and it isa traversty 

on justice when we consider, as the record in this case fully reflects, that the 
responsible officials were confused and in doubt as to whether any appellate 
relief could be given a poor man. No one seemed to be cognizant of the law 
then prevailing giving a poor man at least some avenue of appellate relief. 
What appears to be tragic at that important period in appellant's life is the fact 
that there was on the books a well defined statute that would in a large measure 
open to the appellant a ray of light. Even though this was on the statute books, 
the responsible public officials were not cognizant of it. 
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The United States Attorney who prosecuted appellant in West Virginia, 
Honorable Elliott Northcott (later United States District Judge) did/not know of 
the existence of the statute permitting a poor man to have some semblance of 
justice even at that early date. He wrote to the then Assistant Attorney General, 
Honorable Oscar R. Luhring (later a United States District Judge for the District 
of Columbia -- at that time the proper name for the court was the Supreme Court 
of the District of Columbia). Assistant Attorney General Luhring wrote Mr. 
Northcott on May 18, 1926 as follows: 


"The Department is in receipt of your letter 
of the 14th instant, inclosing a letter from T. G. Nutter, 
Esq., of Charleston, West Virginia, relative to the desire 
of Mr. Nutter to secure a copy of the record in the case|of 
Edwin F. Lark, recently convicted in your District for a 
postal fraud violation. You request to be advised whether, 
in view of the fact that Lark is now a pauper, there is any 
way by which the record can be furnished without costs. | 


| 
"Your attention is invited to the act providing for 
the prosecution of writs of error and appeals in forma | 
pauperis, 42 Stat. 666; U. S. Comp. Stat. 1926, Supp. 
Sec. 1626. You should also note Section 1184, Instructions 
to U. = Attorneys July 1, 1926.'' (Appendix 28, Record 
No. 2 


The fact that Mr. Northcott, holding the important post of United 


States Attorney, found it necessary to write to the Department of Justice for 


guidance is in our judgment a feat truly remarkable -- if not astonishing. There 
was on his desk at that time a publication sent to him by the Department of 
Justice. It was titled 'Instructions to United States Marshals, Attorneys, 
Clerks and Commissioners, Department of Justice", dated July 1,| 1925. The 
section to which the Assistant Attorney General referred, that is to say Section 
1184, was in full force and effect inasmuch as_ the publication was sent out on 
July 1, 1925. Under Section 1184 we have the heading "Poor Suitors" and it 
reads as follows: 
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“The Act of July 20, 1892 (27 Stat. 252) as 
amended by the Act of June 25, 1910 (36 Stat. 866) and 
June 27, 1922 (42 Stat. 666) applies to citizens of 
the United States only. The party taking the affidavit 
of poverty, as provided in said Acts, is relieved from 
the prepayment of fees and costs or the giving of security 
thereof, but other parties to the suit are not granted, such 
relief. Attention is also directed to the words ‘upon the 
order of the court’ in the amendments of June 25, 1910 
and June 27, 1922. It follows, therefore, that in addition 
to the affidavits of poverty there must be an order of the 
court in the particular case, before the poor suitor is 
relieved from prepaying the fees or giving security 
thereof. "' 


Mr. Northcott then wrote Mr. Nutter as follows under date of May 


‘fn further reply to your letter of May 13th, 
I beg to enclose letter from the Department of Justice 
citing the statutes under which affidavit can be filed 
by a pauper to avoid payment of costs in criminal pro- 
ceedings in Federal court. You can consult these sta- 
tutes and instructions at the District Attorney's office 
in Charleston." 


Then poor Mr. Nutter, who at that time must have been at his wits 


ends in trying to help a man who was downright poor and helpless, addressed 
a letter on June 21, 1926 to the trial judge, the Honorable George W. McClintic, 
as follows: 


"You will recall my conversation with you with 
reference to having the Court Stenographer furnish me a 
copy of the Record in the Edwin F. Lark case. You sug- 
gested that I take the matter up with the District At- 
torney's Office. I did so and he in turn took it up 
with the Department of Justice. Iam enclosing herewith 
copies of correspondence. 


"t wish you would let me know if you would direct 
that a copy of the record be furnished me as it is im- 
possible for me to pass upon the merits of Mr. Lark's 
contention unless I have a copy of the Record. 


"T left papers with you sometime ago and I should 
not like for them to be passed upon until I had a copy of 
the Record." 


It is interesting to note that a copy of this letter was sent to 
Mr. Lark at the Atlanta Penitentiary, the time for appeal having already 
expired. On June 29, 1926 Judge McClintic wrote to Mr. Nutter as follows: 
"Your letter of June 21st received. 
"Iam informed by Mr. Scott, who reported this 
case, that when no application was made for a transcript 
of the testimony within the time provided by law, and no 
request was made of him to keep the notes, he destroyed 
the same, according to his system, and that therefore he 
can make no record. He tells me that he asked counsel) 
who tried the case at Huntington, whether they wanted 


copies of the record, and they told him 'No, that the 
matter was ended. ' 


"Under these circumstances, I know of nothing 
that can be done, by way of getting a record in this 
case." (Appendix 22-26, Record 1) 


Therefore, because Mr. Lark was poor as a church mouse and 
incarcerated behind bars in Atlanta, he could not appeal because he) had no money. 
A litigant with a bulging pocketbook could have appealed and couldhave had a steno- 
graphic transcript of the record. 

Even at the risk of repetition, we desire to again emphasize that 
notwithstanding appellant's conviction in the Federal Court in West Virginia, 
and all parties knowing of this conviction and incarceration, at no time were any 
disciplinary proceedings taken against him in the State courts of West Virginia. 
We have already pointed out, with full knowledge of this, he was admitted to 
practice in the United States District Court for the Northern District of West 
Virginia in 1950. That Court, of course, had to be cognizant of his| difficulty 
in 1925. 


Appellant sought permission to practice before the United States 
District Court for the District of Columbia. That was denied him solely on the 
ground of his conviction in West Virginia. (Appendix 6 through 13, [Record No. 1) 


No question was ever raised as to appellant's present moral character and integrity. 
The adverse report of the Committee on Admissions and Grievances was based 
solely on the conviction in 1925 in West Virginia, a conviction that Mr. Lark 
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could not appeal because he'was a poor man and the lack of appellate review 
was.due, we say, to the negligence, carelessness and indifference of Govern- 
ment officials. 

Mr. Lark filed in the United States District Court for the District 
of Columbia a pleading styled "Petition of Edwin F. Lark for Admission to the 
Bar of the District of Columbia, Civil Action No. 1288-58." He set forth in the 
petition in substance what we have outlined here. This was filed in proper person. 
The court in general term denied his petition. No appeal was taken within the 
time allowed by law. Sometime after the expiration of the time for taking an 
appeal, appellant consulted present counsel. There was filed a motion to vacate 
and set aside judgment. That was denied by the court in general term. An 
appeal was taken to this Court in No. 14, 910. When the matter came on for argu- 
ment in this Court, the presiding Judge raised the point that there was no proper 
record from the court below. That was correct. That was a very plausible and 
sensible observation. We acquiesced in it. Accordingly, the appeal was dismissed 
and a complaint for mandatory injunction was filed in the District Court. The com- 
plaint for mandatory injunction in the main set forth the facts herein related. 
The complaint for mandatory injunction alleged that he was innocent of the offense 
and had he been permitted to appeal he could have established his innocence. si 
set forth that he could not appeal because he was without funds and could not 
make a deposit for the stenographic transcript and that the authorities were 
confused and in doubt whether there was any remedy open to him to appeal as a 
poor person. The pleadings in the court below also set forth that the stenographic 
notes were destroyed. I further set forth that he was immediately transferred 
to the United States Penitentiary at Atlanta, Georgia and was unable to contact 
his attorney and the time limit for the taking of an appeal had expired through 
no fault of his own. The complaint asked for this relief: that the matter be set 
down for oral hearing, with testimony to be taken in open court, in order that the 
appellant can establish the allegations of his complaint; that mandatory injunction 
issue from this Court directed to the Committee requiring the Committee to 
report favorably on appellant's application for admission to the Bar. (Appendix 
5, Record No. 2) 


The appellees, relying solely on appellant's conviction in 1925, 


moved for summary judgment contending there was no genuine issue of any 


material fact and that the appellees were entitled to judgment as a matter of 
law. There was annexed to and made a part of the motion the affidavit of Edmund 
L. Jones of the Committee on Admissions and Grievances. This affidavit set 
forth that the action of the Committee was based on the conviction of the appellant 
in 1925. The motion for summary judgment was argued and was granted. 
(Appendix 30, Record No. 2). This appeal followed. 
In order that the Court may have the complete picture, we filed a 
motion requesting leave of this Court to refer to the brief, appendix and record 
in No. 14,910, and that motion was granted and therefore both records will have 
to be considered together. They were both referred to in oral argument before 
the three-judge tribunal entering the opinion which we will now refer to. 
In making this statement of the case, we have not gone coats the 
record. Everything referred to will be found in No. 14, 910 or No. |15, 954. 
The following points were urged for reversal: 
1, This was not a case for summary judgment; the facts were in 
dispute. 
2. The appellant could not appeal because he was poor. 
3. Secret information was used against the appellant. 
The matter was argued before this Court on February 2, 1961. On 
March 23, 1961 the Court entered the following opinion: 


"Per Curiam: Appellant, a member of the bar of 
West Virginia, sought admission to the bar of the United 
States District Court for the District of Columbia. The 
Committee on Admissions and Grievances of that court, 
after affording appellant a full hearing at which he testified, 
and after conducting its own investigation, denied 
appellant admission to the bar. The Committee's action 
was based on the fact that while a member of the 
bar of West Virginia, appellant had been convicted for 
mail fraud arising out of his activities as an officer 
of a fraternal insurance organization. Appellant served 
seven years of a twelve year sentence after which he 
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received a limited pardon which operated only to restore 

his civil rights. The Committee's report recited that 
appellant had been the principal defendant in the mail 

fraud case and that he received the most severe sentence 

of all those charged in the conspiracy. After full considera- 
tion of appellant's evidence, including his conduct since 
release, the Committee unanimously voted against recom- 
mending his admission. 


"The Committee quite properly refused to retry 
the merits of appellant's original conviction. The facts 
recited amply support the action of the Committee and of 
the District Court in denying appellant's petition for 
admission to engage in the practice of law in this juris- 
diction. Citing Carver v. Clephane, 78 U.S. App. D. C. 91, 
157 F.2d 685 (1943). The order of the District Court 
granting summary judgment for the defendants is affirmed. " 


It will be noted in this opinion that no mention was made of our 
point as to the appellant being unable to appeal due to his poverty. No mention 
was made in the opinion as to the use of the secret information. The opinion 
cites only Carver v. Clephane, 78 U.S. App. D. C. 91; 187 F.2d 685. It so 
happened that present counsel represented Carver in that proceeding decided 
in 1943. The Carver ruling was based solely on the false statements made by 
Carver. He had been asked in an application whether he had ever been involved 
in any legal proceedings. He made reference to only one judgment in Municipal 
Court. Another question was: "Have you ever applied for the right to practice 
before any Governmental department, bureau or commission?" He answered 
"No." It was ascertained that he had performed some legal work in trade-mark 
matters and had been excluded from practice before the Commissioner of 
Patents. That, we contend, is quite unlike the situation in this case. We now 
ask this full court to grant a rehearing so that we may argue the matter en banc. 


i 


This is not a case 
for Summary Ju ent 


Rule 56 of the Federal Rules of Civil Procedure in substance 


provides: 
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'™% * *The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law * * *," 


We contend that the appellant, while conceding that he had been 
convicted in the Federal Court in West Virginia, nevertheless asserted his 
innocence and alleged that if he had been able to appeal he would have been 


able to obtain a reversal and vindicate himself. He made the contention, also, 


that he could not appeal because he was a poor man and the authorities were 
confused and in doubt as to whether any procedure was open to him (we must bear 
in mind this is 1926) to appeal as a pauper. He made the further contention that 
the stenographic notes had been destroyed. That being so, he should have been 
given the opportunity to assert his position. In other words, there should have 
been a hearing in District Court where he could have offered testimony support- 
ing his contentions. I certainly would not be the policy of the law to convict a 
man and then cripple him to the extent that he could not upset this conviction 
through an orderly process. It is true that at that early. date, 1926; appellant did 
not have the benefit of the liberal, humane, modern-day opinions of the Supreme 
Court, giving aid to the poor, helpless and outnumbered. We contend, therefore, 
that it was error for the court below to grant summary judgment. 


0 


The Appellant Could Not Appeal 
Because He Was Poor 


"The poor we have with us always." (Chapter 12, Verse 8 of St. 
John's Gospel. ) 

There has perhaps been no field of the law -- particularly in the 
administration of justice in the criminal field -- that has been so widely publi- 
cized and expounded within the last 25 years as the right of a litigant without 
means to have his day in court. The tendency of the law at the present time is 
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to assure to all that there is equal justice under law; that justice does not 
depend on the size of a man's pocketbook. There is so much on this important 
subject that we are at a loss to know where to begin. However, we will make a 
start. 

In Burns v. State of Ohio, 360 U. S. 252, the petitioner was con- 


victed in 1953 of burglary and sentenced to life imprisonment. The conviction 


was affirmed without opinion. In 1957 he sought leave to appeal in the Supreme 
Court of Ohio and attached an affidavit of poverty which set forth that he was 
“without sufficient funds with which to pay the costs for Docket and Filing Fees 
in this cause of action. "" He attached a motion for leave to proceed in forma 
pauperis. The Clerk of the Supreme Court of Ohio refused to file the papers. 
He was acting under orders of the appellate court of that state wherein the 
papers could not be received without the filing fee of $20 being paid. The 
Supreme Court of the United States promptly granted certiorari and granted 
leave to proceed in forma pauperis. The State of Ohio admitted that the man 
was a pauper but contended that his case was distinguishable from Griffin v. 
Blinois, 351 U.S. 12, inasmuch as the petitioner had received at least one 
appellate review in Ohio, the State of Ohio contending that Ilinois virtually denied 
Griffin any review. The Supreme Court said this: 


“This is a distinction without a difference 
for, as Griffin holds, once the State chooses to es- 
tablish appellate review in criminal cases, it may not 
foreclose indigents from access to any phase of that 
procedure because of their poverty. * * * This prin- 
ciple is no less applicable where the State has afforded 
an indigent defendant access to the first phase of its 
appellant procedure but has effectively foreclosed access 
to the second phase of that procedure solely because of 
his indigency. " 
And the Supreme Court said further in the same case: 

"The State’s action in this case in some ways 

is more final and disastrous from the defendant's point 


of view than was the Griffin situation. At least in 
Griffin, the defendant might have raised in the Supreme 
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Court any claims that he had that were apparent on the 
bare record though trial errors could not be raised. 
Here the action of the State has completely barred the 
petitioner from obtaining any review at all in the 
Supreme Court of Ohio. The imposition by the State of 
financial barriers restricting the availability of ap- 
pellate review for indigent criminal defendants has no 
place in our heritage of Equal Justice Under Law." 


Accordingly the Supreme Court vacated the action of the 


Ohio 


tribunal and hence the poor litigant was again able to hold his head up. Once 


again that august body championed the cause of the poor man. 


article: 


The plight of an impoverished litigant is well treated in the excellent 
work appearing in the Cornell Law Quarterly, Volume 43, beginning at Page 1. 
The article appears soon after the landmark case in the Supreme Court of the 
United States, Griffin v. Dlinois, 351 U.S. 12. We find this in the Law Quarterly 


"In Griffin v. Llinois, the United States 
Supreme Court decided that an indigent man, convicted of 
armed robbery, was deprived of constitutional rights by 


the failure of the State of Dlinois to provide him 
with a free transcript needed for an appeal. 


"Illinois law allows appeal as a matter of 
right. In the circumstances of Griffin's case a tran--- 
script was needed for the exercise of that right. If 
Griffin had had money, he could have bought the tran- 
script. If he had been sentenced to death; or if he had 
claimed constitutional error in his trial; or if he had 
claimed an error appearing on the face of the common 


law ‘mandatory record’; Dlinois would have given him his 


transcript free but he had no money; he was sentenced to 
prison, not death; and he claimed of nothing but non- 
constitutional errors at his trial. Therefore in the 

circumstances of his case appeal was barred by poverty. 


"Like every affirmation of the constitutional 
rights of even a single member of a free people, the 
Griffin decision brings new Vigor to our democracy. 
But this particular decision in our opinion, does much 


more. It portends a major advance in the Federal super- 


vision of the administration of justice by the states of 
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the Nation, under the Fourteenth Amendment. It promises 
to stand with Powell v. Alabama 1/ as a milestone in the 
treatment of the poor and friendless by the courts of our 
land. Although on its facts it involves solely a poor 
man's need of a transcript for appeal, its reasoning is 
broad enough to apply to many other of the injustices 
arising from the poverty of litigants in our courts. The 
importance of the Griffin case arises from the fact that 
for the first time the Supreme Court has adressed itself 
squarely to the impact of poverty on constitutional rights 
under the Due Process and Equal Protection Clauses of 
the Fourteenth Amendment. " 


In the same article we find this: 


‘All four opinions in Griffin treat poverty as 
the central theme of the case. The issue may be put thus: 
Is it a deprivation of an individual's fundamental con- 
stitutional rights to so administer justice as to con- 
dition the assertion of basic legal rights on the ability 
to pay? 


"There is an astonishing want of authority on this 
question, a question whose answer one familiar with out 
theory of Government but not with our case law might ex- 
pect, to find at the very core of our system of law. Ours 
is a Nation dedicated to the proposition that all men are 
created equal. ‘This is not the jejune proposition that 
they are all equal in ability, but rather the proposition 
that they are equal in their claims that the states and 
Nation exist for each of them and for his welfare, not he 
for any state or Nation. Our Bill of Rights and Fourteenth 
Amendment may be read in the light of this dedication. 
They dictate that a man need not be nobleman, courtier, 
official or Croesus to get a square deal from any Govern- 
ment. Neither race, nor creed, nor sex nor low estate 
should bar an American from enjoinment of constitutional 
privileges, immunities, due process and equal protection 
of the laws. 


nS 


1/287 U. S. 45. 
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"Hf these be our principles, a mere lack of money 
should never be a reason for the law to treat any man 
differently or unfairly. Since billions of people lack 
sufficient money for their everyday needs, one might ex 
pect the law books to be filled with decisions concerning 
the constitutional effects of poverty. In fact, the op- 
posite is true. Among the thousands of cases dealing 
with constitutional rights, there seems to be only a hand- 
ful which touch this subject even tangentially. In the 
digest and indexes dealing with the Fourteenth Amendment 
there is no topic or heading such.as 'Poverty.' There 
are headings for 'Due Process, ' 'Equal Protection’ and 
"Privileges and Immunities’ and many subheads like "Race", 
‘Creed’ and 'Sex' but nothing for that poverty which must 
in fact be the most ubiquitous of all the grounds of 
deprivation and discrimination. " 


In the same article we also find this: 


"The late Judge Jerome Frank, always an eloquent 
champion of the impoverished litigant, 1/ wrote 
an eloquent dissent in United States v. Johnson in the 
Second Circuit. The defendant Johnson, convicted and sen- 
tenced in the Federal District Court for the Eastern 
District of New York, gave notice of appeal and simultan- 
eously petitioned the trial court for leave to file in 
forma pauperis, his poverty being undenied. The trial 
judge refused the petition, for lack of merit, saying 
in the words of the statute that the appeal was ‘not taken 
in good faith.' The defendant then petitioned the Court 
of Appeals for the Second Circuit for the relief denied 
below. Judge Hincks, for the majority, denied the motion 
on the ground that the Griffin case ‘was not addressed to 
the problems involved in frivolous appeals.’ Judge Frank 
dissented. He considered that while the Griffin case 
involved the Due Process Clause of the Fourteenth Amend- 
ment it was equally apropos to the Federal system since 
the Due Process Clause appears in the Fifth Amendment 
also. Therefore the Griffin case now bans discrimina- 
tion against a would-be appellant in the Federal courts 
because of his poverty. Requiring a poor man to get a 
certificate of merit is not itself a discrimination, 
unless the poor man is given an appeal on the merits 
from a denial of the certificate. It must be remembered 


"Courts on Trial, " 94 to 99. 
Frank, "White Collar Justice, " Saturday Evening Post, July 17, 

1943, Page 27. 
Frank: "Administration of Criminal Justice," 15 F. R. D. |95. 
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that a judge who has presided at a trial is likely to | 
think that it was conducted impeccably. The upper court 
cannot usually decide effectively whether a denial of a | 
certificate was arbitrary, unless a transcript can be 
presented; without that, it cannot really decide whether 
the appeal is frivolous. Deprivation of this chance of 
reversal is punishment -- of anyone erroneously con- | 
victed -- 'for the crime of poverty.' Griffin is a 
splendid step, Judge Frank said, but it will need a great 
deal of implementing. A rich Nation should not boggle 
at the cost and effort required -- 'shudder away from' 

it, in Frank's vivid words -- to furnish complete jus- | 
tice. England and the Scandinavian countries do it, 

often to an extent undreamed of here. We are false to 
our ideals in not doing it. Legislation would be needed 
for a thoroughgoing change; but to a large degree already 
‘the statutes and the precedents * * * authorize us to do 
justice * * *,'’ so dissented Judge Frank in one of his 
last opinions. 


"In Johnson v. United States, 352 U.S. 565, the 
United States Supreme Court in a per curiam opinion, | 
vacated the Second Circuit's judgment, on the ground that 


the Court of Appeals should have assigned counsel to © 
assist the defendant in prosecuting his application for 

leave to appeal in forma pauperis. This was a course which 
Judge Frank had also urged in his dissent. "' 


We should not pass the Griffin case without referring to the very fine 
and eloquent language used by Justice Black in the opinion: 


"Providing equal justice for poor and rich, 
weak and powerful alike is an age-old problem. 1/ 
People have never ceased to hope and strive to move 
closer to that goal. This hope, at least in part, 
brought about in 1215 the royal concessions of 
Magna Charta: 'To no one will we sell, to no one will 
we refuse, or delay, right or justice. * * * No free 
man shall be taken or imprisoned, or disseised, or outlawed, 
or exiled, or anywise destroyed; nor shall we go upon 
him nor send upon him, but by the lawful judgment of his 
peers or by the law of the land.' These pledges were 


Justice Black even cited the following from Leviticus, Chapter 19, 
Verse 15: ‘Ye shall do no unrighteousness in judgment: thou shalt 
not respect the person of the poor, nor honour the person of the 
mighty: but in righteousness shalt thou judge thy neighbor. " 
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unquestionably steps toward a fairer and more nearly 
equal application of criminal justice. In this tradition, 
our own constitutional guaranties of due process and 
equal protection both call for procedures in criminal 
trials which allow no invidious discriminations between 
persons and different groups of persons. Both equal 
protection and due process emphasize the central aim of 
our entire judicial system -- all people charged with 
crime must, so far as the law is concerned, "stand on 
an equality before the bar of justice in every American 
court." (Citing cases) 


And then in the Griffin case Justice Black, warming up to his subject said 


"Surely no one would contend that either a 
State or the Federal Government could constitutionally 
provide that defendants unable to pay court costs in 
advance should be denied the right to plead not guilty 
or to defend themselves in court. Such a law would 
make the constitutional promise of a fair trial a worth- 
less thing. Notice, the right to be heard, and the 
right to counsel would under such circumstances be 
meaningless promises to the poor. In criminal trials a 
State can no more discriminate on account of poverty 
than on account of religion, race, or color. Plainly 
the ability to pay costs in advance bears no rational 
relationship to a defendant's guilt or innocence and 
could not be used as an excuse to deprive a defendant 
of a fair trial. Indeed, a provision in the Constitution 
of Ilinois of 1818 provided that every person 
in Dlinois ‘ought to obtain right and justice freely, 
and without being obliged to purchase it, completely and 
without denial, promptly and without delay, conformably 
to the laws. " 


And Justice Black being thoroughly aroused to the great issues at stake 
said this in Griffin: 


"There is no meaningful distinction between a 
rule which would deny the poor the right to defend 
themselves in a trial court and one which effectively 
denies the poor an adequate appellate review accorded 
to all who have money enough to pay the costs in ad- 
vance. It is true that a State is not required by the 
Federal Constitution to provide appellate courts or a 
right to appellate review at all. (Citing cases) But 
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that is not to say that a State that does grant ap- | 

pellate review can do so in a way that discriminates 
against some convicted defendants on account of their 
poverty. Appellate review has now become an integral 
part of the Dlinois trial system for finally adjudicating 
the guilt or innocence of a defendant. Consequently 

at all stages of the proceedings the Due Process and 
Equal Protection Clauses protect persons like petitioners 
from invidious discriminations. (Citing cases)." 


Justice Black, showing his genuine concern for the plight of the poor, the 
helpless and the outnumbered, then said this: 


Thus to deny adequate review to the poor means 
that many of them may lose their life, liberty or property 
because of unjust convictions which appellate courts would 
set aside. Many States have recognized this and provided 
aid for convicted defendants who have a right to appeal 
and need a transcript but are unable to pay for it, A 
few have not.’ Such a denial is a misfit in a country 
dedicated to affording equal justice to all and special 
privileges to none in the administration of its criminal 
law. There can be no equal justice where the kind of 
trial a man gets depends on the amount of money he has. 
Destitute defendants must be afforded as adequate appel- 
late review as defendants who have money enough to buy 
transcripts. " 


The above is most significant when we consider that we are not 
dealing with the action of a State Court but we are dealing with the action of 
a Court of the United States and having in mind that the Due Process Clause 
of the Fifth Amendment had full force and vitality and the reasons thus set 
forth in Griffin are the more compelling when one is convicted in a Court of 
the United States. 

The fairly recent Supreme Court case of Eskridge v. Washington 
State Board of Prison Terms and Paroles, 357 U.S. 214, is another instance 
of the great concern that the Supreme Court has with this matter of impoverished 
litigants. The accused in that case had been convicted of murder in 1935 and 


sentenced to life imprisonment. He gave timely notice of appeal but could not 


perfect his appeal since there was no stenographic transcript. Under the 
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existing statutes in the State of Washington the trial judge could authorize 
a transcript at public expense "if in his opinion justice will thereby be pro- 
moted." The trial judge denied his motion for a free transcript finding 
that "justice would not be promoted * * ~* in that defendant has been 
accorded a fair and impartial trial, and in the Court's opinion no grave or 
prejudicial errors occurred thereon." In due time the case came to the 
Supreme Court of the United States. The Supreme Court in a per|curiam 
opinion said this: 


"In this Court the States does not deny petitioner's 
allegations of poverty, the substantiality of the trial 
errors he alleges, or the necessity for him to have some 
record of the proceedings in order to prosecute his 
appeal properly. " 

The Supreme Court in referring to their opinion in Griffin v. 
Illinois, supra, said: 


"We hold that Washington has denied this 
constitutional right here. The conclusion of the 
trial judge that there was no reversible error in the 
trial cannot be an adequate substitute for the right 
to full appellate review available to all defendants 
in Washington who can afford the expense of a transcript. 


The Supreme Court thereupon reversed the action taken by the Washington 

Supreme Court. 
We have already referred to the exhaustive work done by Justice 

Jerome Frank on the matter of aiding the impoverished litigants.| We believe 


it well to refer again to his dissenting opinion in United States v. | Johnson, 
238 F 2d 565 at 571. We often hear it said that courts must discourage 


frivolous appeals. Judge Frank said this: 


"However, judicial denials of forma pauperis 
appeals cannot discourage appeals by defendants who are 
financially well off; and the fact that a defendant -- 
e.g., a wealthy professional criminal or a member of a 
wealthy criminal gang -- can afford to pay for his appeal 
is no assurance that it is not frivolous. But let us 
arbitrarily assume, arguendo, that the appeals of eee 
men in prison are much more likely to be frivolous t 
those of the financially well-heeled. Even so, the 
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fact remains that usually, without a transcript or the 
equivalent, an appellate court cannot tell whether or 

not a particular poor man's appeal has substance. Here, 
then, is an apparent dilemma: In order to know whether 
to grant a forma pauperis appeal, which carries with it 
a right toa transcript supplied gratis, usually the upper 
court must have before it a transcript or its equivalent. 


Continuing, Judge Frank said: 


"The way out of this apparent dilemma is to 
consult the interest of justice: Surely, even if but 
one out of a hundred attempted appeals by indigents has 
merit, justice compels the conclusion that that appeal 
shall be heard. It is no answer that so many appeals 
will result as to ‘crowd the docket.' If so, more judges 
should be appointed. True, the cost of running the 
government will somewhat increase. But I, for one, 
cannot sleep well if I think that, due to any judicial 
decisions in which I join, innocent destitute men may 
be behind bars solely because it will cost the govern- 
ment something to have their appeals considered. ™ 


Judge Frank said further: 


"Sixteen centuries ago, Lactantius wrote, 
‘Nobody is poor unless he stands in need of justice.’ Wy 
Judge Frank writing in the Saturday Evening Post, July 17, 1943, 
Page 27, said: 
"Justice should not be an upper-bracket privilege. 


When citizens are not equal before the law the first 
principles of democracy are undermined. ” 


Even at death's door Judge Frank continued his crusade for justice 
to the poor man in court. "Not Guilty, nel/ by Judge Jerome Frank and Barbara 
Frank, Doubleday & Company, Inc. , Garden City, New York, was published 
in 1957. In the preface to the book, Judge Frank's accomplished and talented 
daughter, Barbara, says this: 


1/ The book is another evidence of Judge Frank's unrelenting regard and 

2 concern for the rights of the poor. This was his last work and he was 
working on it in his Connecticut home when death came. As Justice 
Douglas said, he will always be remembered for his zeal for the down- 
trodden. We have always felt that there must be a special place in the 
hereafter for those who champion the cause of the poor and if there is 
a Hall of Fame in the Great Beyond, Judge Frank's name must be 
emblazoned high on Heaven's marquee. 
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"Early in the fall of 1953 my father asked me 
whether I would like to collaborate with him on this book 
since he felt that narrative writing was my forte and 
that, being a layman, I could help him write the book 
in the way that would interest the lay public. * * * 
We began the work. * * * Inthe summer of 1954 w 
it necessary for the moment to abandon work but in 195 
were able to resume. On January 11, 1957 we made t 
last change in the final draft of the manuscript. I we 
to sleep that night with the happy feeling of accomplis. 
ment. I like to think that he did too. 


"At noon the following day an ambulance carried 
my father to the hospital. His generous heart, which in 
his 67 years had rarely failed another human being, was 
finally neglecting him. At 4:50 the next morning, 
January 17th, he died painlessly in his sleep. " 


The foreword to the book was written by Justice William O. 
Douglas. Justice Douglas says this: 


"One who reviews the record of criminal trials 
need not look long to find an instant where the issue 
of guilt and innocence hangs in delicate balance. 


A judge who denies a stay of execution in a capital case 
often wonders if an innocent man is going to his death 
* * * Those doubts exist because our system of criminal 
justice does not work with the efficiency of a machine|-- 
errors are made and innocent as well as guilty people 
are sometimes punished. * * * Constitutional guaranties 
which insure a fair trial are not slick lawyer's tricks 
by which known criminals are set free. In a democratic 
society, the means are all important. We are a civilized 
people; and our law rejects the use of torture or other 
uncivilized methods to obtain convictions. We believe 
it is better for ten guilty people to be set free than 
for one innocent man to be unjustly imprisoned. 


Yet the sad truth is that a cog in the machine 
often slips, memories fail, mistaken identifications are 
made; those who wield the power of life and death itself -- 
the police officer, the witness, the’ prosecutor, the 
juror, and even the judge -- become over zealous in their 
concern that criminals be brought to justice. And at 
times there is a venal combination between the police 
and the witness. 
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"The capacity of our legal system to produce | 
injustices is the starting concern of the Franks in this 
book. Next is their concern with the means used to secure 
convictions. An insistence on fair procedure is the 
great truth by which Jerome Frank lived, Concern for it 
made him a truly great jurist of our time. He was sensi- 
tive always to the plight of the defendant without funds 
to match the unlimited resources of the prosecutor. He 
was ever zealous in demanding that the guaranties designed 
to insurefair criminal trials be liberally construed and 
liberally followed. He crusaded for sweeping changes to 
alleviate the deficiency in the means by which we sort 
the innocent from the guilty and his crusade was most timely 
because too many important people have become apathetic 
toward these deficiencies. This book illustrates the 
faith and crusading spirit which endeared Jerome Frank 
to those who knew him. 


"He and his daughter have infused these pages 
with that spirit, as they unraveled some of the unjust 
and unfair convictions which have resulted in recent 
years." 


Could we not safely say that Judge Frank would be deeply moved 


with the plight of the appellant in this cause. 

There is a very well written and timely article appearing in the 
latest issue of the Indianal Law Journal, Volume 36, beginning at Page 237. 

It is rather surprising to find out that as early as 1854 the Supreme Court of 
Indiana in Falkenburgh v. Jones, 5 Ind. 296, held that a poor person appealing 
a conviction was entitled to a transcript of the trial record without cost. In 
that case the defendant had been convicted of grand larceny. And in 1872 the 
Supreme Court of Indiana held that in a misdemeanor case a poor man would 
be also entitled to a transcript without cost. State ex rel. Morris v. Wallace, 
41 Ind. 445. 

We refer to the above in that it demonstrates that over one 
hundred years ago Indiana recognized the handicap confronting an impoverished 
litigant in a court of law.' Therefore, our eyes must with wonder grow at the 
action of the Federalauthorities in West Virginia in the rather recent year of 
1925, not knowing that a poor man had any redress. 
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There is an interesting article entitled "Justice Lost" in the 
New York University Law Review, Volume 33, 934. It treats on the subject 
of the great cost of prosecuting appeals and the inability to proceed with 
appeals due to lack of funds. We have this statement in the article: 


"The risk of injustice is even greater ina 
criminal case. The damage to a defendant's reputation 
and earning power, the dislocation and trauma for his 
family, and the injustices to personality that are 
wrought by a wrongful conviction for crime are likely 
to be worse than the harm flowing from an erroneous 
judgment in a civil case. Ha convicted defendant, in 
order to appeal, must pay out more money than he has, 
he is again barred from a basic remedy, and justice 
fails once more. " 


As far as a poor man is concerned, courts in the past! have held 
that there is no constitutional right to appeal. However, no court! of the 
United States would so hold today. To our great surprise we find |this Court 
in Dorsey v. Gill, 80 U.S. App. D.C. 9 at 29, said this: 


"An appeal in forma pauperis is a privilege, 
not a right; no requirement of due process is in- 
volved." 


We cannot believe that this Court would so hold today.) See also, 
the dissenting opinion of Judge Edgerton in Wildeblood v. United States, Misc. 
No. 1456, decided November 3, 1960. 

We believe from everything that has been said that appellant in, 
this case was denied his constitutional rights, and he was denied those rights 
through the fault of the United States. Therefore it is difficult to See how he 
could be penalized for that in the instant case. 

Notwithstanding appellant's conviction and having in mind that 
appellant was denied his constitutional rights and in view of the fact that 
more than thirty years have passed and since it is not disputed that his present 
character is good, the appellant should now be admitted to practice in the United 
States District Court for the District of Columbia. In this connection we believe 
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the opinion of the United States Court of ‘Appeals for the Third Circuit, 

In the Matter of Admission to Practice of Anthony B. Drier, 258 F. 2d 68, 
has application. Drier had been convicted in a State Court. He applied for 
permission to practice in the United States District Court. The District 
Court, in denying him the right to practice, said this: 


"Any person of good moral and professional 
character, *'* * shall be entitled to admission as 
an attorney and counselor of this Court, if such | 
person shall have been previously admitted to prac- 
tice in the Supreme Court of the United States, the 
Circuit Court of Appeals of the Third Circuit or 
the Supreme Court of Pennsylvania * * *." 


The Third Circuit reversed in the following language: 


"Certainly an erring lawyer who has been 
disciplined and who having paid the penalty has given 
satisfactory evidence of repentance and has been 
rehabilitated and restored to his place at the bar by 
the court which knows him best ought not to have what 
amounts to an order of permanent disbarment entered 
against him by a federal court solely on the basis of 
an earlier criminal record and without regard to his 
subsequent rehabilitation and present good character. 
See Schware v. Board of Bar Examiners, 353 U. S. 232. 
We think, therefore, that the district court should 
reconsider the appellant's application for admission 
and grant it unless the court finds it to be a fact that 
the appellant is not presently of good moral or profes- 
sional character." 


We desire to call attention to Application of Levy, 214 F.2d 331. 
In that case petitioner had filed application for admission to the Federal bar. 


After an informal investigation and upon vote of the entire Committee, an 


adverse recommendation was filed with the court. Objections to this report 
were made and the adverse recommendation in the report was upheld by the 
District Court. The hearing in District Court recited the fact that the appli- 
cant was quizzed as to his political affiliations, his liberal views, his 
fraternal, religious and political connections. When he was asked whether 
he believed in God he answered: "I believe that there is a Supreme Being, 
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but I wouldn't venture to say what the nature of that Supreme Being is." 
It was pointed out that he had done some work on behalf of the defendants 
in the Rosenberg case. The Court of Appeals’ opinion in upholding the lower 


court said this: 


"He (applicant) concedes that he has no con- 
stitutional right to practice law, that that is a matter 
of privilege. This principle of law is so well es- 
tablished that it does not require discussion. See 
7C.J.S., Attorney and Client, Section 4, page 708. 
It is interesting to note that recently the Circuit 
Court of Appeals for the District of Columbia has rule 
that the refusal of the District Court to grant such 
an application is an administrative function and it is 
not appealable. Brooks v. Laws, 92 U.S.App. D.C. 3 


And the Court of Appeals’ opinion said further in the Levy case: 


"The District Judges in this instance did not 
permanently close the doors of the court to the admission 
of Appellant, but expressly reserved to him the right 
within twelve months thereafter, to renew his application. 
The record evidences the apparent purpose upon the part 
of the District Judges to deal fairly with the applicant. 
All presumptions of regularity must be entertained by 
this Court concerning the report of the Bar Committee 
and the order of the Judges. Applicant was expressly 
offered the privilege of making a record upon which he 
could appeal, but declined to do so." 


The applicant in that case applied to the Supreme Court of the United States 

for a writ of certiorari. The petition for writ of certiorari was ae and 
it is significant to note that in 348 U.S. 978; 75 S.Ct. 569, we find this brief 
memorandum: 


"April 4, 1955. PER CURIAM. The record 

in this case discloses no sufficient grounds for the . 

failure and refusal of the District Court to grant pe- 
titioner's application for admission to the bar of that 
Court. The judgment of the Court of Appeals is accord- 
ingly reversed with direction to remand the cause to the 
District Court for appropriate action in accordance with 
this order." 


And in that memorandum the Supreme Court of the United States referred 
to 214 F. 2d 331, (Application of Levy). 
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Unsworn Testimony Was Used 
~ Against Appellant 
The due process clause was violated when the appellees used 
unsworn testimony to appellant's detriment, and utilized evidence of a secret 
informer in this matter. 
In the complaint for mandatory injunction (Appellant's Appendix, 
Page 2, Record 2), we find this: 


"Plaintiff says further in recommending against 
his admissim the Committee has used unsworn testi- 
mony with unnamed accusers who have not come for- 
ward to confront the plaintiff to permit the plaintiff 
to cross examine them. In this complaint plaintiff asks 
the Court that in the hearing he is seeking that the un- 
named accusers be identified and subject themselves to 
cross examination at the hands of the plaintiff and with 
that done plaintiff is satisfied he can show that the 
adverse reports made by them are without foundation 
and violate due process of law." 


In the Appellant's Appendix at Page 12 in Re cord No. 1 (No. 
14,910) the appellees say this: 


"ft will be noted that Mr. Lark in his applica- 
tion states that to prevent him from appealing the 
court reporter destroyed the records of the proceedings, 
and told the ‘NAACP attorney, T. G. Nutter, that it was 
accidentally done. In connection with this allegation, 
Mr. Homer W. Hanna, Clerk of the United States District 
Court for the Southern District of West Virginia, re- 
ported to Miss Marjorie Merritt, Director of the National 
Conference of Bar Examiners: 


‘As to the last paragraph of your letter 
referring to Mr. T. G. Nutter, of Charleston, West 
Virginia, who at that time was West Virginia attorney 
for the NAACP, and still holds that position. He is 
an outstanding attorney. I talked with Mr. Nutter 
personally. He remembers Mr. Lark and remembers trying 
to assist him at the time of his trial and sentence, 
and recalls his receiving an unconditional pardon. As 
to what he did in Washington or how he is doing as a 
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practicing attorney in Charles Town, West Virginia, he 
does not know, but he says he definitely has no re- 
collection whatever of any statements ever being made 
regarding a court reporter destroying the records of 
the proceedings, nor does he have any record of anyone 
ever asking for a transcript of the proceedings.' " 


In this connection we call attention to the case in the Arizona 
Supreme Court, In Re Burke, 28 LW 2550, where the following is stated: 


"Where an applicant has borne the burden of 
producing good-character evidence, he may not be ex- 
cluded from the practice of law unless that evidence 
is refuted by competent evidence of character defects. 
The particular grounds upon which the Arizona Committee 
on Examinations and Admissions has withheld its recom- 
mendation have never been revealed to the applicant. 
The Committee attempts to justify its position in this 
respect on the ground that certain information that 
allegedly impugns the applicant's character has been 
given in the strictest confidence and cannot be re- 
vealed. " 


In this opinion the following was set forth: 


"This information was received by the Committee 
through the agency of the National Conference of Bar 
Examiners, an efficient organization which conducts 
nation-wide investigations of the character and back- 
ground of applicants for bar membership in almost 
every state. * * * As in all such cases, the Committee 
gave its promise that none of the information con- 
tained therein would -- without the informant's consent |-- 
be disclosed to the applicant. it is on the basis of 
this secret information that the Committee seeks to 
exclude (applicant) from the practice of law." 


And then the opinion set forth this: 


"We shall not compel the Committee to abuse 
its trust and reveal its sources. This would not only 
sanction a breach of trust, but would dry up its sources 
and destroy its future effectiveness. However, we cannot 
allow information of this nature to be used by the 
Committee for the purpose of denying a man due process 
in so vital a matter as the right to practice his chosen 
profession. To do so would be to open the door to the 
most noxious type of character assassination and guilt 
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by innuendo. If respectable persons have derogatory 
information or bona fide charges to level against an 
applicant, they should not hesitate to come out into 

the open and speak the truth. If they insist on hiding 
behind a cloak of secrecy, then their evidence cannot 
be used to impeach the character of a man whose only 
apparent fault has been to acquire a few devious secret 
enemies. " 


IV 


The Full Faith and Credit 


ne fu eee ee 
Clause Has Application In 
This Case 


While we did not in the argument before this Court stress the 
full faith and credit clause of the Constitution, we now, contend that it is 
applicable here. The United States District Court for the Northern District 
of West Virginia, with full knowledge of appellant's conviction, admitted 
him to practice in 1950. 


Section 1 of Article 14 of the Constitution provides: 


"Full Faith and Credit shall be given in 
each State to the public Acts, Records, and judicial 
Proceedings of every other State. And the Congress 
may dy general Laws prescribe the Manner jin which such 
Acts, Records and Proceedings shall be proved, and the 
Effect thereof." 


Although we have not been able to find any case dealing with 
this particular matter, we now urge that this Court give full faith and 
credit to the action of the United States District Court for the Northern 
District of West Virginia in admitting appellant to practice. 


CONCLUSION 


In view of all the above, we ask that there be a rehearing en banc. 


JAMES J. LAUGHLIN 
National Press Building 
Washington, D. C. 
Counsel for Appellant. 
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I hereby certify that this Petition for Rehearing En Banc 
| filed in good faith and not for the purpose of delay. 


James J. Laughlin 
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I hereby certify that I have this 18th day of April, 1961 mailed 
copy of the foregoing Petition for Rehearing En Banc to Roger Robb, Esquire, 
, | Tower Building, Washington 5, D. C., Counsel for Appellees. 
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